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OVERSIGHT FIELD HEARING ON BUREAU OF
LAND MANAGEMENT AND U.S. FOREST
SERVICE OIL AND GAS REGULATIONS RE-
GARDING ACCESS AND PERMITTING ISSUES

MONDAY, JUNE 30, 1997

U.S. HOUSE OF REPRESENTATIVES, SUBCOMMITTEE ON
ENERGY AND MINERAL RESOURCES, COMMITTEE ON RE-
SOURCES, Casper, WY.

The Subcommittee met, pursuant to notice, at 10 a.m., at the
Basko Building, 777 West First Street, Casper, Wyoming, Hon.
Barbara Cubin [Chairwoman of the Subcommittee] presiding.

Mrs. CUBIN. If the first panel would please take your places at
the table.

Sorry we’re starting late. I had every intention of getting here
early. And my son and I set the burglar alarm off at our house and
had trouble trying to get it fixed so that the police wouldn’t take
us up to jail, instead of here.

The Subcommittee on Energy and Mineral Resources will come
to order. I want to thank everyone for being with us today.

First, I'll introduce myself. I'm Barbara Cubin, Chairman of the
Subcommittee on Minerals and Energy of the Committee on Re-
sources; Bill Condit, and Sharla Bickley.

I have my staff here. Patty McDonald is my chief of staff. And
then my district representatives who are stationed here in Casper,
Vivian Stokes and Mantha Phillips.

So if you have any questions throughout the day and you see—
and you see staff around, feel free to ask anyone for anything that
you might need.

I'm not—I want to get the hearing started and go straight
through as quickly as we can. We have a lot of witnesses to hear
from, and all of their testimony is quite pertinent.

I thank everyone for submitting their testimony earlier. I have,
in fact, read everyone’s testimony and feel prepared to go on.

I will—after the first two panels, I will call a recess for about 15
to 20 minutes. And then we'll get right back at it. So if you want
to plan around that somehow, that will be fine. So I figure that re-
cess will be from 12:30—roughly—around 12:30 to 1. We'll be gone
20 minutes and then start right back up.

I also wanted you to know that, as a matter of rule, I always
swear in all the witnesses that testify in front of this Committee.
So I—and I always tell people that because I don’t want them
thinking that—that we think anyone isn’t going to tell the truth.

o)
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We know everyone is going to tell the truth. But it’s just good prac-
tice, in my opinion, to swear in all of the witnesses.

STATEMENT OF THE HON. BARBARA CUBIN, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF WYOMING

Mrs. CUBIN. Today, the Subcommittee on Energy and Mineral
Resources meets to continue oversight of Federal oil and gas leas-
ing programs. During the last Congress, the Subcommittee held
two hearings on our Nation’s energy policy, or lack thereof, I
should say, and began a review of the role that our public lands
and the Outer Continental Shelf play in providing a domestic sup-
ply of crude oil and natural gas.

The Committee on Resources, of which this Subcommittee is a
part, is the panel of jurisdiction within the House of Representa-
tives which oversees Federal land management by the Department
of the Interior agencies and by the Department of Agriculture’s
Forest Service.

The Subcommittee has jurisdiction over the laws governing the
disposition of the Federal mineral estate, from leased commodities
like oil and gas, coal and trona, to metallic minerals like gold, sil-
ver, copper claimed under the mining law.

We are what I call an upstream Subcommittee. What I mean by
that is that the legislation that—we have jurisdiction over the leg-
islation that involves mineral leasing issues and access to one’s
lease for exploration and production. But downstream issues such
as pipeline rights-of-way and EPA-imposed regulation of emissions
and so on, for example, are not under the jurisdiction of this Sub-
committee.

Obviously, it is the total regulatory framework that we live
under which impacts public resource use decisions. And often the
tail wags the dog. For example, someone might choose not to de-
velop a mine site because of future potential liability that might
come with reworking the mine; And therefore, some of our good
mineral deposits are never, ever developed. And the Congress, as
a whole, is the one that has to address the issues of the minerals
and of the access to them.

But this Committee will focus on the piece of the action that we
have—namely, should this part of public lands or that part of the
OCS be open to mineral leasing, and if so, under what type of regu-
lation of access and permitting.

And that’s why I've called this hearing, to further our inquiry in
finding ways to decrease our dependency on foreign sources of oil
and gas. And where better to look than our public lands?

These issues facing both Congress and the executive branch are
not easy to resolve. Finding and maintaining a proper balance in
the exploitation of mineral resources versus potentially competing
uses for the surface estate is an age-old problem. Ownership of the
subsurface rights was dominant in such—in a lot of disputes over
history, as a matter of fact, as is evidenced by the corollary to the
biblical passage, “The meek shall inherit the earth, but not the
mineral rights.”

Clearly, attitudes have shifted toward requiring oil and gas oper-
ators to do more to protect surface values in the exercise of their
mineral rights. I think that’s a good thing. And I don’t think that
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anyone involved in the entire issue would say that that wasn’t a
good thing.

But at what point has the pendulum swung too far? The com-
bination of de facto wilderness areas established in the circumven-
tion of the public participation process mandated by Congress and
the extraordinary costs associated with environmental assessments
that ripen into full-blown environmental impact statements at the
drop of a hat, or at the drop of a well-placed comment, together
with ever-increasing mitigation requirements, proliferation of no
surface occupancy lease stipulations, and other costly measures,
sum to a high hurdle for our domestic producers to jump over in
order to invest in our public lands.

Are there ways to achieve the same, or even better, level of pro-
tection of wildlife, air and water, and important cultural resources
without scaring away investment and pricing the independent pro-
ducer out of the picture?

I, like many others, was skeptical, to say the very least, when
Secretary Babbitt first announced the Green River Basin Advisory
Committee idea 2 years ago. But he, of course, went right ahead,
anyway. He often doesn’t call me for my opinion on what he does,
and I often don’t call him.

[Laughter.]

Mrs. CUBIN. Now, although a full consensus was reached for the
recommendation of eco-credits against one’s royalty obligation for
going above and beyond the call of duty, so to speak, Mr. Babbitt
seems quite reluctant to support the idea of a pilot project to test
out the concept.

But this idea was agreed to by Colorado’s Governor as well as
Wyoming’s. Why? Because the Department of Energy’s economic
model calculates increased revenues to the States and the Federal
treasury, with eco-credits production coming on-line sooner than it
might otherwise.

Instead, the Interior Secretary and his solicitor appear to be
ready to formally reject the recommendation, signaling that the
Mineral Leasing Act constrains his ability to offer this relief ad-
ministratively.

But mind you, the Secretary is poised to stretch his authorities
to the breaking point when it suits his policies. For example, he’s
ready to sell Federal oil rights right out from underneath existing
leases, escrow those funds, and buy up old-growth redwoods threat-
ened by the chainsaw and call it a FLPMA-authorized exchange. It
didn’t wash in Congress. There was no public input on it, but he
proceeded, anyway. It shows you the length to which the Secretary
will go to have creative interpretations when it so suits his mood.

So rather than hiding behind the so-called cost-recovery man-
dates, let’s get the job done. If we need to amend the Mineral Leas-
ing Act, or any other Federal statute, for that matter, to implement
consensus good ideas, then we can do that.

I'm hereby putting the ball in the Secretary’s court. He should
send Congress a draft bill, and then the GRBAC folks will have
done something truly praiseworthy. Their investment in time, en-
ergy, and good will truly should reap dividends because it was done
by very bright people who know the issue and everyone involved
agreed on the results.
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[The prepared statement of Hon. Barbara Cubin follows:]

STATEMENT OF HON. BARBARA CUBIN, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF WYOMING

Today the Subcommittee on Energy & Mineral Resources meets to continue over-
sight of Federal oil and gas leasing programs. During the last Congress the Sub-
committee held two hearings on our Nation’s energy policy, or lack thereof, and
began a review of the role that our public lands and Outer Continental Shelf play
in providing a domestic supply of crude oil and natural gas. The Committee on Re-
sources, of which this Subcommittee is a part, is the panel of jurisdiction within the
House of Representatives which oversees Federal land management by Department
of the Interior agencies and the Department of Agriculture’s Forest Service.

The Subcommittee has jurisdiction over the laws governing the disposition of the
Federal mineral estate—from leased commodities like oil and gas, coal and trona,
to metallic minerals like gold, silver and copper claimed under the mining law. We
are an “upstream” subcommittee in that legislation involving mineral leasing issues
and access to one’s lease for exploration and production are in our bailiwick, but
“downstream” issues such pipeline rights-of-way and EPA-imposed regulation of re-
fined emissions, for example, are not.

Obviously, it is the total regulatory framework that we live under which impacts
public resource use decisions, and often the tail wags the dog, so to speak. For ex-
ample, potential Superfund liability years hence may well influence a mining com-
pany to stay away from reworking an old mining district, despite good potential for
further ore discoveries. And the Congress, as a whole, addresses these issues ulti-
mately. But, this committee must focus on the piece of the action we do have—
namely, should this part of the public lands or that part of the OCS be open to min-
eral leasing—and if so, under what type of regulation of access and permitting?

And that’s why I've called this hearing, to further our inquiry in finding ways to
decrease our dependency on foreign sources of oil and gas—and where better to look
than to our public lands. This issue facing both Congress and the executive branch,
are not easy to solve. Finding and maintaining a proper “balance” in the exploi-
tation of mineral resources versus potentially competing uses of the surface estate
is an age-old problem. Ownership of the subsurface rights was dominant in such dis-
putes over much of history, as evidenced by the corollary to the biblical passage,
“The meek shall inherit the Earth ... but not the mineral rights!” Clearly, attitudes
have shifted toward requiring oil and gas operators to do more to protect surface
values in the exercise of their mineral rights. And, for the most part, that’s a good
thing. Just look at the oil patch today versus thirty years ago.

But, at what point has the pendulum swung too far? The combination of “de facto”
wilderness areas established in circumvention of the public participation process
mandated by Congress, and the extraordinary costs associated with environmental
assessments that “ripen” into full-blown environmental impact statements at the
drop of a hat (or a well-placed comment), together with ever-increasing mitigation
requirements, proliferation of “no surface occupancy” lease stipulations, and other
costly measures, sum to a high hurdle for our domestic producers to jump over in
order to invest in our public lands.

Are there ways to achieve the same, or even better, level of protection of wildlife,
air and water, and important cultural resources without scaring away investment
and pricing out the independent producer? I, like many others, was skeptical (to say
the least) when Secretary Babbitt first announced the Green River Basin Advisory
Committee idea 2 years ago, but of course he went ahead anyway. Now, although
a full consensus was reached for the recommendation of “eco-credits” against one’s
royalty obligation for going “above and beyond the call of duty” so to speak, Mr.
Babbitt seems quite reluctant to support the idea of a “pilot project” to test out the
concept. But, this idea was agreed to by Colorado’s Governor as well as our own.
Why? Because, the Department of Energy’s economic model calculates increased rev-
enues to the States and Federal treasury. With eco-credits production comes on-line
sooner than it might otherwise, if at all.

Instead the Interior Secretary and his Solicitor appear to be ready to formally re-
ject the recommendation signaling that the Mineral Leasing Act constrains his abil-
ity to offer this relief administratively. But mind you, the Secretary is poised to
stretch his authorities to the breaking point when it suits his policies. For example,
he’s ready to sell Federal oil rights out from underneath existing lessees, escrow
those funds, and buy up old-growth redwoods threatened by the chainsaw, and call
it a “FLPMA-authorized exchange.” It didn’t wash in Congress, but it shows you the
length to which creative interpretations can be had in the Department of the Inte-
rior when the boss wants one.
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So, rather than hiding behind so-called cost-recovery mandates, let’s get the job
done. If we need to amend the Mineral Leasing Act, or any other Federal statute
for that matter, to implement consensus good ideas, then we can do so. I'm hereby
putting the ball in the Secretary’s court. He should send Congress a draft bill, and
then the GRBAC folks will have done something truly praiseworthy.

As Governor Jim Geringer said at the Western Governors’ Association meeting
last week, “I'm tired of being up-dated. I want to do something.”

BRIEFING PAPER—OVERSIGHT FIELD HEARING ON JUNE 30, 1997
CASPER, WYOMING

OIL AND GAS REGULATIONS REGARDING ACCESS AND PERMITTING
ISSUES.

The Subcommittee is holding an oversight hearing in Casper, Wyoming to hear
from the regulators, the regulated community and the public about project-specific
and general policies that effectively prohibit or delay oil and gas exploration and de-
velopment on public lands. The Department of the Interior’s Bureau of Land Man-
agement (BLM) and the Department of Agriculture’s Forest Service (USFS) are
charged with proper management of these lands in the public interest. But, is the
public well-served by the continuing trend away from promoting development
through a long-standing multiple-use policy toward one of strict preservation?

Expected Witnesses

The Subcommittee has invited representatives from the Administration, including
a Dol Regional Solicitor, the State Directors for BLM in Wyoming and Colorado, and
the Lewis & Clark National Forest Supervisor. State interests will be represented
by the Wyoming Office of Lands and Investments, the Wyoming Oil and Gas Com-
mission and the Interstate Oil and Gas Compact Commission. Industry and public
panels will include major and independent oil and gas producers and associations
and Wyoming environmental organizations.

Issues
Wilderness

The Federal Land Protection and Management Act of 1976 (FLPMA), Section 603
provided a process for identification of wilderness study areas (WSAs) on BLM-man-
aged public land by 1991. Since then, the Secretary of the Interior has interpreted
this mandate to include managing all WSAs—whether recommended suitable or not
suitable—as wilderness, in order to maintain the status quo with respect to a WSA’s
“wilderness character” until the Congress has had opportunity to legislate such
areas as “designated wilderness,” (i.e., components of the National Wilderness Pres-
ervation System initially established by the 1964 Wilderness Act). Generally, can-
didate areas for wilderness study by BLM had to be greater than 5,000 contiguous
“roadless” acres or they were dropped from the initial inventory. Controversy over
definitional terms arose during the winnowing process and were dealt with via BLM
policy directives, principally during the Carter and Reagan Administrations that led
to “final” state-by-state recommendations by BLM and the Secretary through then
President Bush to Congress, few of which have been acted upon.

Now, at the direction of the Secretary, the BLM has effectively set aside “faux”
wilderness study areas in Colorado, at the urging of the Colorado Environmental
Coalition, and without opportunity for public input. Some of these lands had pre-
viously been identified as suitable for oil and gas leasing with specific surface-dis-
turbance stipulations. Additionally, under color of “in-aid-of-legislation” policy, Sec-
retary Babbitt has directed BLM not lease public lands outside WSAs which would
be designated Wilderness if H.R. 1500 (Hinchey, D-NY) were enacted. The Sub-
committee is concerned with the effective withdrawal of additional lands in Colorado
and Utah (and likely elsewhere, but not yet identified) outside of the FLMPA-man-
dated process.

Because the Mineral Leasing Act of 1920 makes the lease-or-not-to-lease decision
wholly at the discretion of the Secretary, oil and gas interests which would like to
bid at competitive auction for leases on such lands may lack standing to sue in court
despite the obvious lapses in fair and unbiased administrative procedures in the cre-
ation of the “faux” WSAs policy. Because judicial remedies are thus constrained, a
legislative check on possible abuse of power by the executive branch is all the more
timely. Given the fiscal austerity of the times and the attendant limitations on
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BLM’s resources, is the public best served by an agency acting outside the clear leg-
islative mandate of its organic act (FLPMA) and thereby increasingly ignoring its
legitimate tasks and responsibilities as a land (and minerals) manager?

Permitting Delays

Uncertainty plagues the Federal leasing and post-lease permitting process alike.
The domestic industry’s continued survival is dependent upon smart investment de-
cisions and responsible development. Producers that choose to invest in and develop
Federal lands over private lands or prospects overseas need defined time-frames and
consistent, cost-effective regulations in order to succeed and thereby provide the
public fair its share of revenues. The National Environmental Policy Act (NEPA) is
the framework by which permitting for these activities is decided. The NEPA proc-
ess requires an environmental evaluation, usually in the form of an Environmental
Assessment (EA) for proposals likely to have little or no impact, or an Environ-
mental Impact Statement (EIS) for major Federal actions affecting the human envi-
ronment, and is undertaken to document the likely impacts of development on Fed-
eral lands.

One example of permitting and process delays is the is Cave Gulch-Bullfrog-
Waltman Natural Gas Development Project in Natrona County, Wyoming. The esti-
mated production potential from the field ranges from 600 billion to one trillion
cubic feet of natural gas and planned development would indude about 160 gas
wells drilled in the next 10 years. Although the field was discovered in 1959, indus-
try interest heightened in 1994 at which time two separate EAs were initiated. One
of the EAs was completed with a Finding of No Significant Impact (FONSI) after
8 months of review. The other EA was suspended after twelve months later. Be-
cause industry’s interest in the field continued to grow as the gas discovery was de-
lineated, BLM initiated an EIS. Eighteen months and over one-half million dollars
later, the EIS was finalized with the same mitigation measures required by the first
EA. The Final EIS was published on June 19th and focused on managing raptor
nesting and on air quality issues associated with natural gas processing. Issues of
interest to the Subcommittee include questions of “balance” by the agency in review-
ing the Nation’s needs and desires for “clean” natural gas as a fuel, the huge reserve
potential of this field, and sensitive wildlife habitat in the area. In other words,
would implementation of the stipulations derived from the initial EA allowed more
timely development of a resource which this Administration professes to be in favor
of utilizing over less clean burning fuels?

Another area of concern is the Draft EIS for oil and gas leasing in the Lewis and
Clark National Forest in Montana. The Forest Service has released a draft EIS with
an alternative which would outright preclude exploration and development of almost
one-quarter of the available acres (those not in designated wilderness or wilderness
study areas), with the remaining acreage restricted by a no surface occupancy stipu-
lation or other restrictive conditions. The Governor of Montana has requested the
Forest Service select a more balanced approach to the alternative selected in the
draft EIS. A record of decision (RoD)is expected early this fall.

Cost Recovery and Eco-royalty Relief

The Department of the Interior Solicitor has issued a memorandum opinion on
BLM’s mandate for recovery of agency costs associated with permissive uses of pub-
lic lands, specifically minerals development. Cost recovery is the method by which
the Federal Government establishes fees with respect to transactions involving the
public lands to recover the reasonable processing costs of services. A recent speech
given by a Solicitor’s office representative to a BLM workshop compared the cost
recovery initiative to that of owning, licensing and driving a car. The analogy recog-
nized that if you follow all the requirements and pay the fees for registering, in-
specting and licensing a car, then government sanctions your activity, i.e. you get
to drive your car! However, this facile comparison fails to recognize the common
practice of industry paying fees and costs associated with environmental studies,
then facing uncertainty and inordinate delays for oil and gas leases and permits,
not to mention the proportion of projects that are denied. Would the public accept
such treatment from automobile insurers and state governments if the analogy to
minerals permitting cost recovery were exact? Clearly, not, with the possible excep-
tion of long suffering residents of the District of Columbia who have become used to
inordinate delays and ineffective government. Does the cost recovery formula con-
sider the current practice whereby industry pays for the costly studies associated
with the EIS or EA? The oil and gas industry should expect to pay their fair share
of these costs for the right to lease, explore and develop public lands, and shouldn’t
the Federal Government be expected to provide a fair and cost effective regulatory
process for the industry to participate?
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The “eco-credits” royalty relief proposal grew out of recommendations from the
Green River Basin Advisory Council (GRBAC), established by Secretary Babbitt to
study ways to develop southwestern Wyoming and Northwestern Colorado’s natural
gas potential while protecting the environment. The GRBAC was a 17-member
panel including representatives from the county governments, oil and gas industry,
state and Federal resource agencies, and the environmental community. Although
initially criticized as “another layer of bureaucracy” by some, the GRBAC idea even-
tually was embraced by representatives from all facets of the debate.
Upon completion of the project in February of this year, three recommendations
were forwarded to Secretary Babitt including the eco-royalty relief, or eco-credit,
proposal with unanimous baby the panel (as was required by its charter for “con-
sensus”). The proposal would allow an oil and gas operator a royalty credit against
previous expenditures for certain environmental studies which are the responsibility
of the Federal agency (as per NEPA), monitoring studies and mitigation measures
that go beyond “standard operating procedures.”
The GRBAC saw this initiative as one that would promote environmental protec-
tion yet allow operators to recoup some costs which industry believes to be extraor-
dinary to rational NEPA compliance. The GRBAC transmittal letter to Secretary
Babbitt stated:
“In particular, eco-royalty relief is critical to the success of the NEPA stream-
lining recommendations and the successful mitigation of potential impacts,
whether they be direct, indirect, or cumulative.”

Conclusion

The Subcommittee on Energy & Mineral Resources will take testimony in Casper
from representatives of all sides in the oil and gas development “equation.” Over-
sight of BLM/USFS policy in this area is a principal function of the Subcommittee,
which may ripen into legislative initiatives to balance Federal Government land
management policies with respect to mineral development with non-mineral uses,
and thereby potentially reverse the trend of investment capital leaving our onshore
public lands for more favorable business climates.

Mrs. CUBIN. Let me remind the witnesses that, under our Com-
mittee rules, they must limit their oral arguments to 5 minutes,
but that their entire statement will appear in the record. We will
also allow the entire panel to testify, before questioning any of the
witnesses.

Now I will introduce our first panel of witnesses. Mr. Al Pier-
son—thank you, Al, for being here—the State Director, the Bureau
of Land Management for Wyoming; Mr. Robert Abbey, Acting State
Director, Bureau of Land Management for Colorado; Ms. Gloria
Flora, Supervisor of Lewis and Clark National Forest, USDA, For-
est Service; and Ms. Gina Guy, Department of the Interior Re-
gional Solicitor.

Again, I would like to swear in the witnesses. If these witnesses
would please rise and raise your right hands, we’ll do it panel by
panel.

[Witnesses sworn.]

Mrs. CUBIN. Then we will just go right into the testimony. And
Mr. Pierson, if you'd start for us today.

I have to tell you, I know there are only two microphones, and
you have to talk right straight into them or you can’t be heard.

STATEMENT OF ALAN PIERSON, STATE DIRECTOR, BUREAU
OF LAND MANAGEMENT, WYOMING

Mr. PIERSON. OK. Good morning, Madam Chairman.

I appreciate the opportunity to come before you today to discuss
the Bureau of Land Management’s role in Federal resource man-
agement in Wyoming.
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We have made a number of significant accomplishments and
have many projects and initiatives in progress which reflect our
commitment to an open and cooperative process.

Within the State of Wyoming, the BLM manages 18.4 million
acres of public lands. Of that, 17.9 million acres are available for
oil and gas leasing and about 8 million acres are currently under
lease. We also manage an additional 11 million acres of subsurface
estate where we do not have jurisdiction over the surface.

Since the earliest days, our government has recognized that pub-
lic lands should be managed for the local, as well as the national,
interest. Statutes have created a balance so that revenues from
public lands in Wyoming are shared with the State. Wyoming com-
munities benefit from this arrangement. Each year, Federal min-
eral revenues amount to about $500 million from the public lands.
Almost $250 million of these revenues go directly to the State to
fund a number of its programs.

Our most recent oil and gas lease sale, held on June 3rd, re-
sulted in $5.1 million in receipts with almost 85 percent of the
tracts being sold. This suggests that our decision, in August of a
year ago, to offer only tracts nominated by industry is paying off.
Generally, the buyers nominate desirable tracts for inclusion in the
sale. This process helps us reduce the number of properties that
get offered repeatedly but not bid on.

BLM Wyoming is responsible for administering oil and gas min-
erals management laws on all federally owned minerals in Wyo-
ming and Nebraska. Major operational responsibilities on Federal
and Indian lands include processing Applications for Permits to
Drill, unit agreements, and suspensions of operations and produc-
tion, and so forth. We are also responsible for drainage protection
and enforcement, inspection and enforcement of oil and gas oper-
ational and reclamation activities, and production accountability.

BLM-Wyoming is first in the Nation in generating Federal on-
shore oil production and royalty revenues. We are second only to
New Mexico in natural gas production and gas royalty revenues re-
ceived from the Federal onshore minerals. Southwest Wyoming is
one of the leading gas producing regions in the United States.

The following information, current as of the end of this last fiscal
year, provides the status of wells and completions on Federal and
Indian lands in Wyoming, and outstanding unit and
communitization agreements.

In the interest of brevity, Madam Chairman, I believe I'll just
skip the table. It’s in tabular form.

Mrs. CUBIN. Sure.

Mr. PIERSON. In addition to our operational responsibilities in de-
veloping mineral resources, we are also charged with, or share with
other Federal agencies, the charge of protecting other resources.
This is part of an overall process which begins with a Resource
Management Plan. Our planning system is designed for multiple
use and sustained yield and is tiered from general guidance to site
specific elements. With the help of other Federal agencies, State
and local governments and the public, we prepare plans for the
overall land use and resource management in an entire resource
area. The Resource Management Plan specifies general criteria for
managing such resources as riparian areas, cultural sites, wildlife
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habitat, historic trails, livestock grazing, as well as minerals devel-
opment on the public lands. This plan is followed by more specific
activity planning which provides detailed analyses and decisions on
specific sites. BLM is able to manage oil and gas development
alongside other types of land uses by stipulating protective meas-
ures in the oil and gas lease document. These protective measures
are developed in part during the land use planning process, which
includes extensive public participation. Protective stipulations
allow oil and gas development to coexist with other surface uses on
the public lands.

That brings us to the subject of Cave Gulch. The Cave Gulch-
Bullfrog-Waltman project area is located in Natrona County. It en-
compasses 25,093 acres of mixed Federal, State and private lands.
Although the BLM only manages 7,375 surface acres in the area,
76 percent of the mineral estate is Federal.

Following the discovery of a rich natural gas field in the Cave
Gulch Unit in 1994 by Barrett Resources, the BLM prepared an en-
vironmental assessment to address Barrett’s development proposal.
Based on potential environmental impacts contained in the Barrett
environmental assessment, we determined that impacts were not
expected to be significant; therefore, an Impact Statement would
not be required. In 1995, we issued approval for Barrett and Chev-
ron Production Company to develop the field.

Subsequent to this initial decision, we received additional devel-
opment proposals from Barrett and Chevron. Upon review, we
found that the mitigation measures to protect raptors could not be
carried out with the new proposals in hand.

In January 1996, we decided to reevaluate the decision to allow
Barrett to develop the field because of Barrett’s expanded develop-
ment proposal and because of the inadequate raptor protective
measures in the Barrett proposal. We determined that the analysis
required an environmental impact statement to assess all of the di-
rect and cumulative impacts from the combined Cave Gulch-Bull-
frog-Waltman project area development proposals. We suspended
further work on the Chevron environmental assessment, which was
being prepared for the Bullfrog Unit adjacent to Cave Gulch.

Following that decision, the BLM established criteria for a mod-
erate amount of development activities while the final EIS was
being prepared. An interim agreement, involving numerous parties,
including conservation groups and the affected companies, has led
to some development in the interim. As of February 1st of this
year, 42 gas wells have been drilled.

BLM issued the Final EIS earlier this month. Comment period
ends July 20th. The Record of Decision is expected to be completed
and signed no later than August 4th.

The preferred alternative in the final EIS addresses a number of
issues raised in response to the draft EIS. It provides for increased
natural gas production in the project area by allowing the opera-
tors to drill and develop 160—approximately 160 wells over the
next 10 years, from 107 new pads and 24 existing pads, in addition
to existing drilling and production operations. Any impacts to the
raptor population and habitat can be effectively mitigated with ar-
tificial nest structures and buffers around those nests. As a result
of a cooperative effort between the BLM, Fish and Wildlife Service
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and the operators, we can immediately begin to implement these
mitigative measures.

The final EIS also has an expanded socioeconomics and cumu-
lative impacts analysis for air quality.

The total State severance tax for the 30- to 40-year life of this
project is estimated to be $63 million. Total Federal mineral royal-
ties are estimated at $116.8, half of which goes over to the State
of Wyoming. In addition, the State will receive an estimated $6
million over the life of the project from mineral royalties, and the
ad valorem property and production revenues from the lands for
the life of the project are estimated at $76 million.

One final subject I would like to touch on is the Green River
Basin Advisory Committee recommendations.

The advisory committee reached consensus on five recommenda-
tions and, in March 1997, forwarded these recommendations
through the BLM to the Secretary of Interior for approval. They in-
clude road standards, NEPA streaming—streamlining, eco-royalty
relief, transportation planning, and opportunities for partnership.
To date, all but one of these recommendations can or are being im-
plemented.

Eco-royalty relief is currently under review by the Department’s
Solicitor’s Office. This recommendation would establish a 5-year
pilot project for eco-royalty relief in the Greater Green River Basin.
Under the pilot, producers in Wyoming would be allowed to take
a royalty reduction on production of up to $4 million per year. Half
of that could go toward NEPA implementation and development
and half of it could go to monitoring and mitigation above and be-
yond the required standard operating procedures, required stipula-
tions, or standard conditions of approval for mitigation.

Madam Chairman, I welcome the Subcommittee’s continued in-
terest in BLM programs and their effect on the State of Wyoming.
I appreciate this opportunity to provide information on the activi-
ties we are involved in, and I look forward to responding to any
questions that you may have.

[The prepared statement of Mr. Pierson may be found at end of
hearing.]

Mrs. CUBIN. Thank you, Mr. Pierson.

Mr. Abbey?

STATEMENT OF ROBERT ABBEY, ACTING STATE DIRECTOR,
BUREAU OF LAND MANAGEMENT, COLORADO

Mr. ABBEY. Good morning.

Madam Chairman, members of the staff, I too appreciate the op-
portunity to discuss with you the oil and gas program for the Bu-
reau of Land Management in the State of Colorado. I would like
to give you a general overview of our program and also briefly dis-
cuss the BLM’s Colorado State office policy concerning actions
within non-wilderness study area lands included in the Colorado
Environmental Coalition’s wilderness proposal for BLM lands.

The BLM-Colorado is responsible for administering oil and gas
minerals management laws on all federally owned minerals in the
State. Within the State of Colorado, the BLM manages 8.3 million
acres of surface and minerals and 5.3 million acres of reserved min-
eral estate, where we do not have jurisdiction over the surface. In
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cooperation with the Forest Service, the BLM also administers
mineral leasing on approximately 12.8 million acres of national for-
ests. This totals over 26 million acres of Federal mineral estate
within the State of Colorado, of which 3.3 million acres, I've been
told, is currently under lease and nearly 20 million acres are avail-
able for oil and gas leasing.

During fiscal year 1996, 255 oil and gas leases, covering nearly
218,000 acres, were sold at competitive sales. This amounted to 70
percent of the offered tracts sold, generating $1.9 million in rev-
enue. We too credit our high sale rate to the fact that we do not
roll-over or re-offer dead leases. In Colorado, we offer only those
lands requested by the public or where drainage either is occurring
or determined likely to occur. Of the $78 million in total oil and
gas revenues generated in fiscal year 1996, in accordance with the
Mineral Leasing Act approximately 35 million went directly to the
State of Colorado.

One of BLM-Colorado’s most significant accomplishments during
1996 involved streamlining the way we process operating rights
transfers. These transfers allow the holder of the lease to enter the
lands and conduct oil and gas operations. In May 1996, BLM-Colo-
rado had an 18-month backlog in processing these transfers. We
developed new, streamlined procedures, which remain consistent
with the requirements of the Mineral Leasing Act and national
BLM policy, that allowed us to eliminate this backlog within 6
weeks, greatly improving our customer service.

We have also entered into Memorandums of Understanding with
the Colorado Oil and Gas Conservation Commission relative to
hearings and spacing and are currently looking at ways to apply
the State’s Orphan Well Fund to wells on public lands. We look for-
ward to continuing our joint efforts to become more efficient and
effective.

Congresswoman Cubin, if I could, I've provided information sum-
marizing oil and gas activities on Federal lands in the State of Col-
orado as part of the record. I'm going to forego restating those facts
at this point in time and move on.

If I may, I'd like to briefly discuss our Office’s policy regarding
conservationists’ proposed wilderness areas and how we’re dealing
with this issue in Colorado.

In 1994, the Colorado Environmental Coalition, a consortium of
47 environmental groups in Colorado, published the “Conservation-
ists’” Wilderness Proposal for BLM Lands in Colorado.” The pro-
posal recommended wilderness protection for 300,000 acres of
BLM-administered lands and an additional 250,000 acres of Forest
Service lands outside existing wilderness study areas. Since that
time, the BLM-Colorado State office has, as a matter of practice,
not offered oil and gas leases within the CEC proposed areas while
a policy for handling discretionary actions within these areas was
being developed.

Overall management direction for public land use is established
by the BLM through the land use planning process. The Resource
Management Plan, as Al pointed out, identifies which lands are ap-
propriate and eligible for various uses and under what terms and
conditions uses can take place. With regard to the management of
all public lands in Colorado, including the lands proposed for wil-
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derness designation by CEC, where there is substantial public con-
cern that a discretionary action could harm a resource value that
may not have been sufficiently analyzed in this plan, the BLM has
the authority to postpone approving that action for a reasonable pe-
riod of time to allow the issue to be resolved through the planning
process.

In light of evolving changes in public land use patterns, on-the-
ground conditions, and an increase of legitimate, yet conflicting,
uses, we in the BLM-Colorado State Office determined that it
would be prudent to take another look at the CEC proposed areas.
We have, therefore, initiated a review to determine if there are
roadless tracts of at least 5,000 acres, or roadless tracts contiguous
to existing wilderness study areas that may require further evalua-
tion, prior to allowing certain resource development to occur.

Attached to my testimony that I submitted to the Subcommittee
is a copy of my May 19th, 1997, Instruction Memorandum, issued
to managers in Colorado, entitled “Policy for the Management of
Lands Described in the Colorado Environmental Coalition’s Wilder-
ness Proposal for BLM Lands.” I, or my representative, provided
feedback to our, Colorado’s, three Resource Advisory Councils at
meetings in early May to describe whatever procedures we would
be following to address this issue in Colorado.

After my other cohorts up here get through with their introduc-
tory remarks, I, too, would be happy to respond to any questions
you may have.

[The prepared statement of Mr. Abbey may be found at end of
hearing.]

Mrs. CUBIN. Thank you.

Ms. Flora?

STATEMENT OF GLORIA FLORA, SUPERVISOR, LEWIS AND
CLARK NATIONAL FOREST, FOREST SERVICE, U.S. DEPART-
MENT OF AGRICULTURE

Ms. FLORA. Thank you, Madam Chairman and members of the
staff. I appreciate the opportunity to discuss the Forest Service’s
Northern Region oil and gas program and the draft environmental
impact statement for oil and gas leasing on the Lewis and Clark
National Forest.

In response to the Secretary’s oil and gas resources regulation of
1990, the Forest Service developed a schedule for analyzing all
areas under its jurisdiction where industry had expressed a high
interest in leasing. The analyses and decisions for 90 percent of the
areas which were scheduled are now complete. In 1998, environ-
mental impact statements addressing oil and gas leasing will be
completed for all high potential oil and gas areas in the Northern
Region.

Thus far, EISs have been completed in North Dakota, the Little
Missouri Grasslands EIS, in Montana on part of the Custer Na-
tional Forest and Beaverhead National Forest. Final EISs for the
Helena and Lewis and Clark National Forests will be released this
fall. The Custer National Forest will complete the EIS on high po-
tential areas in South Dakota in 1998. As a result, the Northern
Region has processed 1,039 leases since 1991.
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We are proud that we've been able to meet the challenge of pro-
viding oil and gas development opportunities in an environmentally
sound manner. It should be noted that many of these high poten-
tial oil and gas areas also have high values for threatened and en-
dangered species habitat, cultural resources, recreation, and water
resources. Through mitigation efforts and some restrictions on
leases, we've been able to lease approximately 450,000 acres, bring-
ing in approximately $10 million in bonus bids to the United States
Treasury. In addition, 5.5 billion cubic feet of gas and 3.7 million
barrels of oil were produced from National Forest System lands in
the Northern Region in 1996.

Specifically regarding the Lewis and Clark oil and gas program,
this forest has been analyzing the opportunities for leasing for oil
and gas through an EIS process that began in February 1994. The
area being analyzed in this EIS encompasses some 1.86 million
acres, located on the Rocky Mountain Front, north and west of
Great Falls, and six isolated mountain ranges in central Montana,
east and south of Great Falls.

In addition to being a high potential area for oil and gas, 21 per-
cent of the area is congressionally designated wilderness, 9 percent
is in the Montana wilderness study areas also designated by Con-
gress, and another 3 percent has been recommended for wilderness
through the forest planning process under the National Forest
Management Act. Sixteen percent of the area is already leased for
oil and gas, but not without controversy. For instance, the Badger-
Two Medicine Area has an approved Application to Drill and a
pending APD. However, leases in this area have been suspended
until resolution on a traditional cultural property.

The history of oil and gas leasing on the Front is complex and
heated. Minimal development has taken place on the 52 existing
leases. Ten lease applications are pending because at the time of
their submittal the areas were under consideration for wilderness
designation by Congress. Another 19 leases involving 26.6 thou-
sand acres have been canceled due to court order.

Issues such as protection for a traditional cultural district which
may be eligible for listing on the National Register of Historic
Places, protection of the grizzly bear, strongly conflicting social val-
ues, and the economics of oil and gas development where leases
may require no surface occupancy stipulations are examples of
some of the difficult issues affecting decisions both on existing
leases and future leasing options.

Regarding the status of the Lewis and Clark Oil and Gas Leas-
ing EIS, the draft EIS was released in August 1996 and the public
comment period closed in December 1996. The preferred alter-
native identified in the draft EIS proposes oil and gas leasing for
approximately 52 percent, nearly a million acres, of the forest. In
response to the draft, the public provided 1,495 comments, and we
are in the process of analyzing those comments and incorporating
information provided in the comments into the final EIS. The final
EIS and the Record of Decision are scheduled to be issued in Au-
gust of this year.

Let me close by saying that there has been extensive involve-
ment by individuals, environmental groups, the petroleum indus-



14

try, the tribes and the agencies at the Federal, State and local level
in this EIS process. It has been very open and very public.

That concludes my prepared testimony, and I, too, would be
pleased to answer any questions the panel might have.

[The prepared statement of Ms. Flora may be found at end of
hearing.]

Mrs. CUBIN. Ms. Guy?

STATEMENT OF GINA GUY

Ms. Guy. Thank you, Madam Chairman. It’s a pleasure to be
here, especially to be back home in Wyoming.

I was asked to testify today in connection with the cost recovery
opinion that was issued by the Office of the Solicitor in Wash-
ington, DC, having to do with the legal authorities that the BLM
has relative to recovery costs for mineral processing documents.
This opinion was issued on December 5, 1996, and is attached as
an appendix to my opinion. It’s very lengthy. So I didn’t want to—
certainly couldn’t possibly read it in 5 minutes. But my effort
would be to explain why it happened and to outline the most basic
elements of that.

It was issued after BLM came to the Office of the Solicitor in re-
sponse to two separate reports by the Department’s Office of In-
spector General, suggesting that BLM had not maximized the au-
thorities which it had in terms of recovering the costs in connection
with permit applications or processing for various types of mineral
documents which would have conferred a benefit on a private per-
son.

The theory that the government has cost recovery authority was
first expressed in a statute called the Independent Offices Appro-
priations Act, passed in 1952, and sort of reduced to binding gov-
ernment policy in 1959 by an OMB Circular No. A-25, published
first in 1959 and last updated in 1993. That circular provides that
it is the policy of the U.S. Government that, where the government
provides a service providing a benefit to an identifiable person,
then the government has the authority to recover all of those costs.

The theory of that was also incorporated into the Federal Land
Management Policy Act, which became effective in 1976, following
extensive meetings over a period of years by the Public Land Law
Review Commission.

And in FLPMA, as the acronym is called, there are what are
called reasonableness factors that governed why, under what cir-
cumstances, and when the government should exercise that cost re-
covery authority, how they are weighed, and whether or not some,
but not all, of the costs should be recovered, depending on whether,
and how private the benefit is versus the public one.

The actual FLPMA reasonableness factors are the monetary
value of the rights and privileges sought, exclusive of management
overhead, the monetary value of the right and privileges sought by
the applicant, the efficiency to government process, the public serv-
ice provided as apportioned between the general public interest and
the exclusive benefit of the applicant.

The law provides that BLM has the authority to recoup all of its
costs. And it’s a judgment call on the part of BLM, which has been
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exemplified in some regulations incident to FLPMA, about how
that authority should be exercised.

There’s a case from the 9th Circuit that requires BLM to con-
sider all of those factors, particularly, for example, the public
versus private benefit. The BLM believes that it has the authority
to exercise cost recovery authority with respect to basic FLPMA ac-
tions such as rights-of-way as well as actions under the Mineral
Leasing Act.

The Office of the Solicitor, as you know, Congresswoman Cubin,
is the legal advisor to the Department of the Interior. And our of-
fice will be advising BLM, as it requests, with respect to the devel-
opment of the rulemaking, to incorporate some of the principles in
the cost recovery opinion. But until that happens, it is just that,
an opinion.

One of the things that’s very important about this rulemaking
action is that there will be extensive public hearings seeking public
input about how that weighing exercise should happen with respect
to the reasonableness factors.

Touching just for a moment on the recommendations of the
Green River Basin Advisory Committee, John Leshy, the Solicitor,
has asked me to explain to the Committee that the issue of the eco-
royalty (eco-credits) was in the office and that he expects to issue
an opinion within the next several weeks.

This concludes my formal testimony. I'd be happy to answer your
questions. Thank you.

[The prepared statement of Ms. Guy may be found at end of
hearing.]

Mrs. CUBIN. Thank you.

Where do you start?

Well, obviously, there are several different topics going on here.
And so I think I'll just start asking you, Mr. Pierson, and just kind
of go down the line.

In your testimony, you stated that the original Barrett environ-
mental assessment for Cave Gulch was inadequate for raptor pro-
tection, and this is a quote, “mitigation measures to protect raptors
could not be carried out.”

Could you describe to me the difference in that proposal and the
requirements for raptor protection that came out in the final EIS?

Mr. PIERSON. Yes. The proposal in the Barrett EA decision that
was vacated was for artificial nest structures onsite, on the project
area. The final EIS, as it is issued—and while the Record of Deci-
sion is not signed yet, the EIS is out for final review—has the es-
tablishment of artificial nest structures offsite, in a low potential
development area, where the birds will have secure nesting and
hunting areas, versus onsite, where a lot of development activity
was—or is scheduled to occur.

Mrg. CuBIN. OK. So are the number of nests—is the number the
same?

Mr. PIERSON. Actually, I think the potential numbers of sites off-
site is greater. There’s 40-some, I believe, which will allow us to
pick and choose among those 40. The number of birds hasn’t
changed that need to nest out there.

What we'’re trying to do is find a secure nesting site where they
will not be disturbed and still allow the development to occur.
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Mrs. CuBIN. What I am kind of trying to get around to in this
questioning is we have cost recovery on the table. Certainly, that
is, at the very least, controversial. And now there was an EA that
recommended this mitigation for the raptors, 2 years and some
months before, and maybe three-quarters of a million dollars later,
and that doesn’t count lost revenues to the State, to the Federal
Government, taxes for schools.

What I'm trying to get at is, is there really that much difference
for the enormous cost in between, and how are we going to get this
regulatory process to become more realistic so that there isn’t this
constant fighting and so that we don’t have this enormous problem
we have. I mean the difference between the EA and the rec-
ommended—the EIS seems negligible compared to the enormous
cost.

Could you comment on that for me, Al?

Mr. PIERSON. I'll try. You've covered a lot of ground, but I will
try.

The—one major difference in the EIS, as it is now produced,
versus the original Barrett environmental assessment is the kind
of decision that you can make. You can make one of two decisions
with an environmental assessment, an EA, either that there is no
significant impact or that you need to go on and do an EIS. You
have the ability in an EIS to tradeoff some resources, to accept
some significant impact, or at least the potential for some signifi-
cant impact, in the EIS, where you do not in the EA.

What we found, after first—after approving the first Barrett EA,
was that companies were drilling, they were learning more, the
proposal was changing, and they had essentially drilled themselves
right out of the ability to mitigate as they had agreed to do in the
environmental assessment. Chevron was on-line to

Mrs. CUBIN. In what way?

Mr. PIERSON. Placing wells in secure artificial nest sites.

Mrs. CUBIN. How many changes actually were proposed?

Mr. PIERSON. I don’t have those numbers. But they—but the area
that was originally set for mitigation sites now had wells proposed
on them. And you can’t very well build a well pad on a raptor nest
site. It just won’t work, particularly for 6 or 8 weeks in the spring,
when they’re nesting.

So at that point we didn’t have the options that we had available
to us at the time we approved the environmental assessment. The
company’s needs had changed, their proposal had changed, the
project had grown. The companies had learned much more about
the area as they drilled wells. The find was bigger than predicted
and many more wells. So it was a different project at that point
than what was initially approved.

Mrs. CuBiIN. OK. Well, I wasn’t implying that, necessarily—
maybe I was, but not definitely, that an EIS shouldn’t have been
done. I don’t think that was my point.

It just seems to me that with such a little change from the origi-
nal EA to the final opinion there has to be a more effective way,
there has to be a less expensive way, to do this process.

There’s nobody here who wants to degrade the environment.
There’s nobody here that wants to cause raptors to, you know, have
problems or become extinct, or even close to that.
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But can you make any suggestions for the future? I mean, did
we learn anything from this Cave Gulch deal at all?

Mr. PIERSON. I think we did. We spent, we, the companies, the
conservation community, the county, and other interested parties,
spent a lot of time trying to get ourselves on some kind of an agree-
ment that we could all live with on this one.

Had we done that up front, we maybe would have reached the
same conclusion faster.

But as you well know, Madam Chairman, the gas development
production business is not an exact science. And had the BLM said
no, we will not allow you to change your proposal that we approved
in the EA, we’re going to hold you exactly to what you said you
would do, then we wouldn’t have had—we wouldn’t have had to go
to an EIS, but it would not have helped the company in any way.

Companies, as they develop a field, they don’t know exactly what
they’re going to need to do when they first go into it. You have to
remain flexible enough to accommodate changes, based on what
you learn as you drill wells. Unfortunately, in this case, the
changes were great enough that we could no longer say there is no
sig(riliﬁcant impact, based on the laws that we have to operate
under.

Mrs. CUBIN. Speaking of the companies not knowing exactly
what theyre going to run into and how changes and alterations
and amendments have to be made, it’s my understanding that, as
of September 15th of this year, approximately 120 customers that
are currently serviced with dry gas from Cave Gulch will have to
switch to use propane, which will, in effect, double their monthly
fuel bill. This switch comes about, as I understand it, because of
the increased production from Cave Gulch and the use of the cur-
rent line changing to wet gas that will subsequently be processed
at Douglas.

At what point in the process did the BLM hear from the pro-
ducers about changes in that transportation line? And at the same
time, did the BLM consider the effect on customers along this line
when they were looking at the socioeconomic impact?

Mr. PIERSON. I’'m not aware of that switch, Madam Chairman. If
I could research that and submit it for the record, I would.

Mrs. CUBIN. I'd appreciate that.

The thing is that it bothers me. I'm concerned that—first of all,
that enough emphasis wasn’t put on the socioeconomic issues. And
I kind of see that—as a personal opinion, I kind of see that
throughout the minerals leasing and the patenting process.

Mr. PIERSON. Uh-hubh.

Mrs. CUBIN. As I said, that’s just an opinion. But I think that
sometimes a certain segment isn’t heard enough.

And I'm going to switch now to Mr. Abbey, since this kind of goes
along with his point.

It’s my understanding that the Colorado Environmental Coali-
tion—is that what it is, the name of the organization there? It’s my
understanding that that——

Mr. ABBEY. (Nodding.)

Mrs. CUBIN. [continuing] organization was given access to the
BLM data base to insert the CEC’s designation of wilderness areas
on BLM records. Certainly, I have never heard of any other in-
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volved party having that kind of access or input. And wouldn’t you
consider that a rather unbalanced collection of information?

Mr. ABBEY. Madam Chairman, I guess, as far as data bases are
concerned—and I'd like for you, if you could, to be a little more spe-
cific about what data base.

Certainly, the inventory information that we collected in our in-
ventory, that was completed in 1980, is a matter of public record,
and that information is available to anyone.

It is my understanding, too, that when the Colorado Environ-
mental Coalition was involved in going back to the public lands,
and going back to regarding that, is that they did have—did use
that information to come back in and state that they did not be-
lieve BLM in Colorado did a very good job of inventorying public
lands.

Mrs. CUBIN. Excuse me. Who was that?

Mr. ABBEY. The Colorado Environmental Coalition, when they
were preparing their own wilderness evaluations.

Mrs. CUBIN. And they said they didn’t do a good job?

Mr. ABBEY. That’s correct.

Mrs. CUBIN. And that’s when they were allowed to go to the data
base?

Mr. ABBEY. If that’s the data base you’re questioning. They were
allowed to look at our records, as well as anyone who needs that
information.

Mrs. CUBIN. Were they allowed to make entries?

Mr. ABBEY. Not at all. There would be no purpose in them mak-
ing entries into our earlier inventory.

Mrs. CUBIN. And maybe, Ms. Guy, you can answer this. I don’t
care who answers it.

Wilderness study areas were to be identified and then, according
to the original law, then the Congress would act upon making some
areas wilderness and others not.

Well, I think that that expired in 1991, is that right, this identi-
fication process ended in 19917 Is that right?

Ms. Guy. I believe that’s pending in the Federal Court in Utah,
that question of whether or not the Secretary of Agriculture, Sec-
retary of the Interior, having the authority—on an ongoing basis,
to make recommendations.

Mrs. CUBIN. So there’s

Ms. Guy. I'd be happy to respond for the record. I believe that’s
pending now. I have no personal knowledge of it, but what I would
ask the Chairman is if I could respond on it.

Mrs. CUBIN. Yes, I'd appreciate that. Because what it seems to
me has happened throughout this process is that Congress passed
a law asking for wilderness study areas to be identified, at which
point they would evaluate those wilderness study areas. Some
would be made wilderness, and probably some wouldn’t.

What has essentially happened is that all of those areas are now
treated as wilderness areas. There’s no activity allowed on those
that is outside the area of what is allowed in a wilderness.

Mr. ABBEY. Yeah. In Colorado, the BLM completed its wilderness
inventory in 1980. Subsequently, we studied those 800,000 acres
that were identified as wilderness study areas to determine exist-
ing rights that were in there, conflicts in uses, other values that
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would be affected by wilderness designation. And we followed up in
our studies with some recommendations to the administration
where we recommended——

Mrs. CUBIN. When was that?

Mr. ABBEY. That was in 1991, where we recommended to the ad-
ministration 400,000 acres of the 800,000 acres that had been iden-
tified as wilderness study areas should be recommended to Con-
gress for possible wilderness designation.

In 1993, the administration’s recommendations were forwarded
to Congress.

There has not been any action by Members of Congress regard-
ing public lands in the State of Colorado. So we are required, under
law, to manage all 800,000 acres of wilderness study areas under
what we refer to as the Interim Management Policy, and that’s to
protect any existing wilderness values that may exist out there
until action by Congress to either designate those acreages or to re-
lease those acreages.

Mrs. CuBIN. I think that’s questionable. I don’t think that you
can say that as a statement of fact. I think that this is a policy that
has been adopted by the Interior Department, but I don’t believe
that’s law. Is that correct or not?

Mr. ABBEY. Well, you have——

Mrs. CUBIN. That you have to manage all 800,000 acres as wil-
derness areas, isn’t that stretching it a bit much? Because what
should happen is if Congress wanted to make a wilderness area the
Congress would in fact do it.

Mr. ABBEY. You would hope. But the fact is that 800,000 acres
of public lands in the State of Colorado are wilderness study areas,
and so they are being managed, particularly the IMP, to protect
any values that exist out there.

Now, hopefully, you can convince your—the delegation from Colo-
rado to introduce wilderness legislation for public lands in Colorado
so that we can resolve this issue once and for all.

Mrs. CUBIN. Staff just helped me clear up this question.

Mr. ABBEY. OK.

Mrs. CUBIN. You're talking about the legal wilderness study
areas, not the CEC’s recommendations.

Mr. ABBEY. That’s correct.

Mrs. CUBIN. That’s what I'm talking about.

Mr. ABBEY. OK.

Mrs. CUBIN. The CEC’s recommendation.

Mr. ABBEY. The CEC’s recommendation is basically—and how
we’re managing those is based upon guidance that was issued in
1994 by Assistant Secretary Bob Armstrong, which basically told
BLM offices to pay careful and particular attention to development
proposals that could limit Congress’s ability to designate certain
BLM areas as wilderness, even though these areas are not des-
ignated formally as wilderness study areas.

So you’re absolutely correct. That is not addressed by law. That
is their own policy.

Our inventory which we are conducting right now provides for a
second look to ensure that the information regarding the presence
or absence of wilderness characteristics in Colorado is entirely cur-
rent and accurate.
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The inventory also will serve the public interest because the re-
sults are going to be made public, and if any land management rec-
ommendations or decisions are made in the future regarding
changing the way we’re managing those CEC-proposed areas, then
such actions will be subject to full public participation, in following
the language of the planning process that we have in place.

So that is, in fact, an internal policy.

Mrs. CUBIN. So CEC was able to establish these areas that now
nothing can take place on them.

And what if the Rocky Mountain Oil and Gas Association wanted
access to your computers? Would you allow them to go in and say,
OK, this and this and this has to be done and that would affect
everyone, no public input, just open your mouth and take it?

Mr. ABBEY. Yeah, we're—you know, again, as far as access to our
computers, they can have access to our information and data,
which is public information.

The way the Colorado Environmental Coalition and the conserva-
tion interests in Colorado addressed wilderness and came up with
their own proposal certainly was outside the spectrum of public in-
volvement. And that’s why we are having to go back and revisit
these areas. It was our intentions to raise this flag, to bring this
information to the public and use our planning process, which will
certainly involve opportunities for public comment and rec-
ommendations on how these areas should be managed in the fu-
ture.

Mrs. CUBIN. So here we are with a situation of extreme budg-
etary constraints, and the BLM has a certain mission, and it costs
money to fulfill that mission. But now you are using money that
ils being given to fulfill that mission to redo what’s already been

one.

Mr. ABBEY. That was done in 1980, yes, ma’am. So it’s been 17
years.

The key thing here is that we are directing funding out of our
wilderness program to revisit these Colorado Environmental Coali-
tion proposed wilderness areas. We estimate that the cost from our
budget is going to be around $25,000. It’s money that was normally
going to be used to monitor existing wilderness study areas that
we're having to direct toward this inventory of wilderness areas, or
whether or not they’re wilderness is what the determination will
make here shortly.

We'’re using individuals from the public to assist us in that wil-
derness review. These members represent a broad spectrum of in-
terests, from the environmental interest to the industry interest. So
that is helping us offset the cost of this wilderness inventory.

Mrs. CUBIN. One thing maybe I should know, but I don’t know.
How did it work out that CEC was able to just go in, no input, no
nothing, just get BLM to identify psuedo-wilderness study areas or
whatever you want to call them? How did that happen?

Mr. ABBEY. We didn’t identify these psuedo-wilderness areas.
Again, this is a conservationists’ proposal.

We have never sanctioned their recommendations or actually for-
mally acknowledged the fact that these areas do possess wilderness
character. That’s the whole purpose for our review right now, is to
go back in and determine whether or not these areas are, in fact,
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wilderness and whether or not they would meet minimum wilder-
ness criteria. As you know the conservationists’ proposal for Colo-
rado is just one groups’ opinion.

Mrs. CUBIN. Is that—did this happen because Dave Alberswerth
told you to do it or said that it should happen? I have a memo that
seems to indicate that to me.

Mr. ABBEY. This whole issue thing kicked around since 1994,
shortly after the conservationists printed their wilderness proposal
for Colorado. Then State Director Bob Moore had agreed not to
lease public land tracts within the conservationists’ proposed wil-
derness until we had a policy, either from Washington or the State
of Colorado, identifying how we would proceed in dealing with the
conservationists’ proposal.

So since 1994, we have been under the assumption that the
BLM, since Colorado is not the only State where there are con-
servationists who hold this opinion, that the BLM overall would
issue a bureau-wide policy telling us or giving us some guidance on
how best to address these conservationists’ proposals.

The best we got was a written memorandum in 1994 from Assist-
ant Secretary Bob Armstrong telling us and instructing us to pay
careful and particular attention to these types of proposals.

So we were told by our Washington office that we could expect
a policy on how to deal with these types of issues sometime in
1996.

In November 1996, when there wasn’t any bureau-wide policy
and when it did not appear that there was going to be a bureau-
wide policy addressing this issue, we in the Colorado State Office
put out our own.

Our policy was reviewed by the Solicitor’s Office in Washington;
it was reviewed by the Assistant Secretary’s Office, which Dave
Alberswerth is a member of or a staff member of; it was reviewed
by our Washington office. And based upon all their comments and
suggested changes, we did finalize our policy in May, which we’re
using to guide our actions.

Mrs. CUBIN. And that policy is?

Mr. ABBEY. The policy that we're using is to—where we have pro-
posals pending, that approvals that could have irreversible or irre-
trievable impacts within the conservationists’ proposed areas, that
we would go out and review these areas to determine whether or
not they have wilderness character.

If we determine that these areas are, in fact, roadless and they
possess wilderness character, then we would use our land use plan-
ning process to address different management prescriptions on
those lands that are not currently being advocated in our current
land use plans.

If we find that those areas do contain roads, then we would look
at those areas to determine whether or not our current land use
prescriptions for those areas are still adequate, and therefore we
could use our existing land use plans to guide future management
actions.

Mrs. CUBIN. So let me see if I understand.

Mr. ABBEY. OK.

Mrs. CuBIN. If it—if you go out and find out it’s a roadless area,
it will be treated as wilderness.
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Mr. ABBEY. No, ma’am. What we would do, if we find these areas
are roadless, then what we will do is use our land use planning
process to do further scoping to look at other alternatives for man-
aging these lands.

A wilderness—a designation of wilderness study area certainly is
one option, but it is not the only option. We have other manage-
ment prescriptions that are available to us that would protect any
values that are found out there on those tracts.

And so we could take a different approach. Or we could actually
just stay with our current land use plans and continue to manage
those tracts under the current prescriptions.

Mrs. CUBIN. You know, it’s a—it’s a constant mixed message that
I get. I believe, and I know it to be true, that the Congress of the
United States is the only entity that can establish a wilderness.

Mr. ABBEY. That’s true.

Mrs. CUBIN. I know that to be true. But it seems to me that reg-
ulators can establish what is something that is basically a wilder-
ness area because I would say what a wilderness area is is what
you can do with it, on it. So regulators establish wilderness areas
and call them something else. I've seen things like this happen
throughout my time that I've been in Congress. It’s interesting. I'm
thinking now of the eco-credits, that the Secretary just doesn’t
think he quite has the authority to do a pilot project.

I mean this is not at you.

Mr. ABBEY. Yeah.

Mrs. CUBIN. I know the Secretary is the Secretary.

But then a contradiction I'd like to tell you about is there were
some proposed rules that were brought out just recently, in 1996.
The public input was given in 1991 and put on the shelf. And there
was a recommended course of action. This is for a hard rock min-
ing, bonding.

And there was a person named Dave Alberswerth that testified
on behalf of an environmental organization.

Well, Dave Alberswerth now is the guy who’s going to decide—
who has decided what the final regulations will be. And guess
what? Theyre 95 percent of the testimony that he gave back in
1991. And nobody else’s—I don’t say nobody, but maybe 5 percent
of other people’s opinions are in there.

I think I see this throughout—throughout the government. And
I realize that all of you have people that you work for and that
there are certain things that you have to do.

But I—I think that your jobs are more than to try to find a way
around the letter of the law, around the concept of the law, just to
establish somebody else’s agenda. I think that is one of the biggest
problems that we have between the public and the government.

Back to you for a second now. As part of your discussions with
the States regarding the transfer of inspection and enforcement
functions, BLM and the States agree that the individual States
would submit a proposal by August. Wyoming submitted their let-
ter to take over these responsibilities and establish a single regu-
latory program for oil and gas on June 13th, 1997.

Can you tell us how you're going to proceed now in responding
to that letter, and do you have an idea what the timetables are
going to be to implement that transfer?
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Mr. PIERSON. Yes. I do intend to respond to the letter. The letter
is not a proposal. We’ve had numerous discussions and some cor-
respondence with the State Oil and Gas Commission. This—the let-
ter that you’re referring to I recently received is, again, a state-
ment about—kind of a position statement. I don’t have a proposal
in hand to evaluate in terms of costs or effectiveness or standards
that would be applied or any of that. And it would be real helpful
if I had something like that to evaluate.

The idea of transferring the inspection and enforcement respon-
sibilities has been with the Bureau and with the State since the
passage of the Federal Oil and Gas Royalty Management Act. And
I believe in that, too. This was discussion—that’s what was offered
a year and a half ago. That’s been expanded greatly by some States
in terms of desiring to take on the responsibilities, at least oper-
ations responsibilities, far beyond inspection and enforcement. So
we need to get past that.

And then I need to see a proposal that deals with how enforce-
ment and inspection would be taken on, are there cost savings, how
will it be paid for, will it meet the standards, including inde-
pendent production verification. That has been a big issue. And the
primary reason that the Bureau has a rigid, stringent IME pro-
gram now is to ensure that the Federal royalties are reported prop-
erly and collected properly. There needs to be an element in there
dealing with environmental surface protection. I've not seen any-
thing in that, in the proposal except, I believe, a statement saying
they were not interested in it.

And I need to see some specifics. I stand ready to do that. Just
haven’t seen it, Madam Chairman.

Mrs. CUBIN. I think a huge part of the problem with Cave Gulch
was a result of poor communication. And so I implore you, please,
don’t let that happen with this particular issue. Even if you think
it shouldn’t be your responsibility to call and say, hey, I don’t have
this yet, maybe it would be nice if you did. And I'll ask the same
of Jim Magagna.

Mr. PIERSON. That would be good because those calls have been
made and we're ready to sit down and talk with him. There’s just,
at this point, not a proposal to evaluate.

Mrs. CUBIN. We had a hearing of this Subcommittee on March
4th where BLM Assistant Director Ward Tipton testified. And then
in a followup letter on April the 9th, I asked him if he would pro-
vide the State of Wyoming numbers that the State had been re-
questing for some time, quite some time, on how BLM spends its
money to carry out its oil and gas program in Wyoming.

And what I specifically asked for was Wyoming’s contribution to
the net receipts sharing cost. That’s been 3 months, and we still
have no reply.

Mr. PiERSON. Yeah. That was requested of our Washington of-
fice?

Mrs. CUBIN. It was requested of Ward Tipton, yes, twice.

Mr. PIERSON. And it’s a

Mrs. CUBIN. At a March 4th hearing and then a reminder on
April 9th. And certainly that will help the State be able to get the
information to you that you need.
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Another question that I submitted to the BLM on April 9th con-
cerns the Green River Advisory Committee precedent. Are there
other advisory committees working now? Do you know?

Mr. PIERSON. None that I'm aware of at this point. And the
Green River Basin Committee has—the charter has expired. It was
chartered for one year, and they did complete their work timely.

Mrs. CUBIN. Do you have plans to establish any more commit-
tees?

Mr. PIERSON. I'm not aware of any at this point.

Mrs. CUBIN. Give me your opinion of the whole process, the re-
sults, and just the whole process.

Mr. PIERSON. Of the Green River Basin?

Mrs. CUBIN. Right.

Mr. PIERSON. I, as you probably know, was very skeptical of that
committee, going in.

Mrs. CUBIN. We both were, for different reasons.

Mr. PIERSON. I was asked for my advice. I gave it. And the deci-
sion was made to go ahead with it. And at that point it became my
job to make it happen, and we did that.

The first meeting, as you may recall, there were some 1,200 peo-
ple that attended that meeting, and most of them were angry. They
felt like there was not a process in place for them to participate in
discussions about gas development in southwest Wyoming and
other impacts that were occurring nor to be a part of it. People,
service companies in particular, were unemployed. There was a lot
of misinformation around. There was some truth in that the gas
drilling was slowing down and the NEPA process and the appeals
and all this other stuff was going to result in the shutdown of drill-
ing and oil and gas activity in southwest Wyoming.

So that was the purpose of the advisory committee, to see if we
could sit down as Federal, State, local, private landowners, envi-
ronmental groups, industry, and try to—try to sort out among the
various interests in the two States a course of action or some rec-
ommendations that could help us get on with some development in
a environmentally responsible way, that people could agree to.

Over the course of 12 months, I believe we had nine or ten meet-
ings. The first one was very contentious, went on forever with pub-
lic comment. People were sort of staking out their positions. And
you know how all of that works.

Mrs. CuBiIN. I do.

Mr. PIERSON. At the end of the process, we had arrived at five
recommendations that we had consensus on. There were about 20
people that attended the last meeting, and I believe three wanted
to speak. And they all spoke very much in favor of the work that
had been done and the process that had been used, versus at the
first meeting a lot of people spoke. I can’t even remember how
many. And they, almost by the numbers, were opposed to even try-
ing this process.

So in that respect, I think it was very successful. It concluded
with five recommendations, four of which are underway right now.
And the fifth is the eco-royalty relief issue. That remains under re-
view in the Secretary’s office, and I don’t know where it’s going to
come out.
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But I think we did learn that people meaning well, but having
very much different opinions about how things should be done, can
work together. And given that this was chartered for one year and
it didn’t go on forever, I'd say it was a success, a very big success.

Mrs. CUBIN. Well, and certainly, I think that four of the five rec-
ommendations are going to be—or are being implemented speaks
well for the process.

Frankly, I—never mind.

Ms. Flora, I know that you have an early flight to catch.

Ms. FLORA. Well, I think I'm probably too late for that. So let’s
just take our time.

Mrs. CUBIN. When I read the background information on Lewis
and Clark National Forest, the bottom line appears to me to be
that the Forest Service has concluded that oil and gas development
is in conflict with all other resources.

Why don’t you believe that these alleged conflicts can be miti-
gated and that there can be some development?

Ms. FLORA. Well, I don’t share your conclusion, but I'll attempt
to answer your concern.

We have spent many years, not just in working on this EIS, but
also on various oil and gas issues across the forest. We have con-
ducted very public and open processes, as well as using the best re-
source information available and the best resource information that
we could obtain from the oil and gas industry.

In conclusion, when we look at the resource issues and we look
at the socioeconomic issues involved, we have put forth a proposal
that we feel is most responsive to the concerns that have been ex-
pressed and will result in the capability to develop this. As I said
in my earlier testimony, over 50 percent of the forest would be open
for leasing and potential development.

I don’t think that that speaks to or supports the conclusion that
we find that oil and gas exploration development is in conflict with
all resources and not possible.

Mrs. CUBIN. What I’'m fumbling for are my notes on exactly how
much of the forest is to be used for different things.

Ms. FLORA. If you pause, I'll fumble for mine.

Mrs. CUBIN. OK. I think I found this.

OK. Let’s see. OK. The draft EIS analyzes 1,862,453 acres of
which 610,634 are legally unavailable due to their classification of
wilderness, or wilderness study areas. This leaves about 1.2 million
acres subject to review for oil and gas leasing. And the Forest Serv-
ice’s preferred alternative makes 60 percent of this area either ad-
ministratively unavailable for leasing or unavailable for surface oc-
cupancy, while the remaining 40 percent is subject to severely re-
stricted stipulations.

So in practical terms, the preferred alternative allows for oil and
gas leasing on an extremely limited area containing a high poten-
tial for discovery, one-mile corridors along existing roads in certain
basins and one-mile no surface occupancy stip along the eastern
boundary of the Rocky Mountain National Forest, and that’s out of
1.8 million—over 1.8 million acres.

Ms. FLORA. That’s—the figures that you were just using, as far
as describing the preferred alternative, is focusing on the Rocky
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Mountain front. We're looking at the entire forest. The figures that
you mention as far as acreage——

Mrs. CUBIN. Excuse me for a second. I need to respond to your
first statement.

But the area that I'm referring to is where the high potential
production is, and the rest of the forest has a much, much lower
potential for production.

Ms. FLORA. That’s correct.

Mrs. CUBIN. So I think that bears out my point, that this is one
of those things that, you know, call something—decide what some-
thing is, and then call it something different, and people won’t
know that it’s the same.

Ms. FLORA. I hardly think people are that easily fooled.

Mrs. CUBIN. Well, nor do I. But nonetheless, your statement that,
what was it, 60 percent is there for production, or possible produc-
tion, I mean it just simply isn’t true when you consider where the
high potential for production is.

Ms. FLORA. Well, I don’t think it’s a fact that it’s not true. If
we’re talking about high potential areas, then we can’t talk about
the whole forest; we’re talking about the Rocky Mountain front. If
we’re talking about the whole forest we can talk about the whole
forest.

Mrs. CUBIN. If I—well, we don’t need to—obviously, we agree to
disagree about this.

However, if I have a yard and half of it is full of flowers and the
other half has two flowers in it and I can’t pick any flowers from
the big side, you can’t expect me to get a good bouquet. That’s basi-
cally what we have here, the potential for production is extremely
limited by the decisions that are being made.

And maybe you can’t answer this question, since we aren’t oper-
ating off the same foundation. But how do you—how do you explain
fulfilling your mandate of multiple use when—and your obligation
of producing the minerals to the best extent possible—how do you
explain that you're doing that?

Ms. FLORA. Well, the multiple use mandate is really quite well
crafted, and it’s quite well stated, not only in the Multiple Use Sus-
tained Act, but also the Federal Land Policy Act.

Mrs. CUBIN. I'm talking about what you do as opposed to what
you’re supposed to do.

Ms. FLORA. I thought I was doing what I was supposed to do.

The multiple use concept is that you attempt to provide the most
beneficial uses possible to the widest range of people possible over
a very large scale of land, but not to the point such that you cannot
make different choices as conditions change, and also for present
and for future generations. So in implementing that multiple use
policy and the plethora of laws that accompany it, one also needs
to balance what the public has to say about the situation.

In the case of the oil and gas EIS, as you know, we have received
about 1,500 comments. Eighty percent of those supported less de-
velopment than in the preferred alternative. Ten percent sup-
ported—didn’t specify a level of development, just expressed spe-
cific concerns about certain resources. And 10 percent supported
greater development.
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Mrs. CUBIN. How do you treat public input where you have a cer-
tain organization mobilized and they all send in the same postcard
with their names signed or the same letter with their names
signed? Do those all have equal weight in decisionmaking with let-
ters that are written by people from varying backgrounds and vary-
ing interests?

Ms. FLORA. No, we segregate those comments out. What we look
at, when we’re analyzing the comments—you know, it’s not a vot-
ing contest. We’re not counting up votes and whoever gets the most
wins.

When we do our comment analysis, we segregate those signa-
tures that have arrived on a petition, and we also segregate out
those letters that are either on a preprinted form or they obviously
use language that is very structured and follows solicitation letters
that organizations and industries have sent out, so we know ex-
actly how many comments have—or how many of those numbers
of the 1,500 have been identified in the petition format or what we
call an organized letter writing campaign. It was a very small per-
centage, and there were petitions and letter campaigns on both
sides of the issue.

But the majority of comments received—and I'm sorry, I don’t
have the figures with me. But the majority of comments received
were from individuals or on letterhead of some nature that were
substantive personalized comments.

Mrs. CUBIN. So the 1,500 that you were talking about did or did
not include the names on petitions?

Ms. FLORA. It does include that, but I would say we had about
?00 names on petitions and organized letters on both sides of the
ence.

Mrs. CUBIN. None of those are important?

Ms. FLORA. No. You get a sense of where people are coming from,
if you will, but it does perhaps indicate that those persons have not
spent a great deal of time in analyzing the issues themselves.

Mrs. CUBIN. What is the Forest Service’s response to Governor
Racicot in his request for a more balanced alternative? He cer-
tainly, in all the statements that’s he’s made, publicly and pri-
vately, feels that—that mineral development has taken the real
short end of the stick there in Montana. So how have you re-
sponded to him, and do you intend to do anything?

Ms. FLORA. We have not responded to his comments individually.
What we have done are taken his comments and segregated them
out in development of the responses in the final EIS. And so each
issue that he raised is similar to other comments, and we’re group-
ing those comments and responding to each particular comment
and point individually.

Mrs. CUBIN. So does a Governor, for example, have—do you
weigh his testimony or her testimony heavier than someone else,
or is it just in the mix? And I don’t have any opinion what’s right.

Ms. FLORA. Yeah, and that’s a different question. We do try—we
do recognize that the Governor represents, certainly, a majority of
the people in the State who bothered to vote and put that Governor
in position. And the—also, the Governor’s letter attempted to incor-
porate responses from various agencies, State agencies, although it
did not include all State agencies. So we recognize that it’s a broad-
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er scope and that there are certainly vested interests and concerns
and a great wealth of knowledge behind that.

So besides, a letter from Bob P. Jones, public at large, versus a
letter from the Governor, we certainly put a lot more weight on the
letter from the Governor.

Mrs. CUBIN. Because some of the elected officials, Congressman
Rick Hill from Montana and Governor Racicot, and maybe other
folks from Montana who would like to know more information
about this, I'm sure we’re going to have another hearing on the
Lewis and Clark National Forest situation. So I don’t need to ask
you any more questions.

What time did you say your plane left?

Ms. FLORA. It leaves at noon.

Mrs. CUBIN. I think you can make it.

Ms. FLORA. If my cab can get me and my luggage together in the
same place, I possibly can.

Mrs. CUBIN. Well, you know, if I had a staffer around here that
could take you out there, that would be all right.

Ms. FLORA. You bet.

Mrs. CUBIN. Is anybody here? OK. Yeah.

Ms. FLORA. Great. I thank you very much, and certainly would
welcome any more questions. It’s a most interesting subject and, as
I say, been going on for decades, not just during the duration of
this EIS process.

Mrs. CUBIN. That’s certainly correct. And if we have any further
questions, we’ll submit them in writing.

Ms. FLORA. Thank you.

Mrs. CUBIN. So if you hurry

Ms. FLORA. Well, I always love an adrenaline rush.

Mrs. CUBIN. By the way, I just wanted you to remember your
plane runs on petroleum products.

[Laughter and applause.]

Mrs. CUBIN. I have all these different testimonies and questions.
And a lot of them—I don’t want to drag this on forever, but if 1
get some of this out of the way, I can get organized.

Mr. Pierson, I just want to go back, just for a minute, to the deci-
sion to do the environmental impact statement, as well as the envi-
ronment assessment.

Are there documents—was this just decided verbally? Are there
documents that are available that you could send us about that de-
cision?

Mr. PIERSON. Sure. Those would be in our Casper district office
here. I could either supply them through your office here or——

Mrs. CUBIN. That would be fine.

Mr. PIERSON. OK. Yes, there were documents. There were a lot
of meetings occurring at the time with companies and everybody
else.

Mrs. CUBIN. I have to ask you this for the Natrona County com-
missioners. And of course, this goes to local input for socioeconomic
issues. And the decision was made that the county commissioners
could not have cooperating agency status.

Mr. P1ErsoON. Uh-huh.

Mrs. CUBIN. Would you just give me an explanation of that?
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Mr. PIERSON. Sure. Cooperating agency status is granted to an
agency, usually a Federal agency, who has—who has jurisdiction.
An example of that is—or could be a State agency in the case of
our DEQ, for example, where OSM delegates authority to DEQ to
manage mining and reclamation.

Mrs. CUBIN. So who determines that jurisdiction?

Mr. PIERSON. Usually by law. For example, the State has pri-
macy in air quality. It comes from the EPA—the President to the
EPA to the State. Same is true with water quality, with water
rights, those kinds of things.

In the case of Natrona County and their request to become a co-
operating agency, it implies that there is decisionmaking authority
and that the county would have to concur with and actually make
the same decision that BLM arrives at on public lands. It simply
was not the case.

Mrs. CUBIN. Would you repeat that for me?

Mr. PIERSON. Would imply some decisionmaking authority over
the decisions that were made in Cave Gulch, that is whether we're
going to mitigate for raptors, whether we’re going to comply with
the National Environment Policy Act, as opposed to where they do
have—where they do have jurisdiction, and that is over health and
law enforcement in the county, any work permits, licenses that
would be required.

Mrs. CUBIN. They wouldn’t—they wouldn’t have an opinion on
whether or not you were going to comply with NEPA?

Mr. P1ERSON. Certainly have an opinion whether we should miti-
gate for raptors or not and what that might cost and what birds
are worth. That’s all important information, but it doesn’t have
anything to do with complying with the Federal law that we have
to comply with.

Mrs. CUBIN. OK. I want to understand this a little bit. When you
have your team and, you know, I assume there are—there are
some different folks that have cooperating agency status, is every
decision to be unanimous? I mean it wouldn’t be OK for them to
disagree and still have the process move on? I just don’t under-
stand the exclusion.

Mr. PIERSON. The difference is jurisdiction and signing the record
of decision. Yes, you have to have

Mrs. CUBIN. OK, jurisdiction. Explain that to me.

Mr. PiERSON. The question—the question here in this case was
does the county have the authority or jurisdiction to make the deci-
sions in Cave Gulch on Federal minerals.

Mrs. CUBIN. That implies that the county would be the only one
making the decision, and that’s not what cooperating agency status
is

So tell me frankly, nuts and bolts, real specific reasons that they
could not have cooperating agency status.

Mr. PIERSON. For the reasons I just described. The county would
need to have signed the Record of Decision, that they—and become
a signatory to the EIS.

Mrs. CUBIN. They never had the opportunity for that.

Mr. PIERSON. That’s right.

Mrs. CUBIN. So how do you know they wouldn’t?

Mr. PIERSON. Because
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Mrs. CUBIN. So you're saying, well, you can’t do it because you
can’t do it.

Mr. PIERSON. Because there’s no jurisdiction there.

Mrs. CUBIN. That’s what I'm asking.

Mr. PIERSON. Right.

Mrs. CUBIN. Explain what that is to me.

Mr. PIERSON. Does the county have decisionmaking authority on
Federal resources on Federal lands, that’s the real decision.

Mrs. CUBIN. The county has the expertise that is absolutely
essential

Mr. PIERSON. I don’t think anybody questions that.

Mrs. CUBIN. [continuing] for producing a good document.

Mr. PIERSON. Do they?

Mrs. CUBIN. Of course, they do.

Tell me why they don’t, Al. Tell me why they don’t. Tell me what
you—what you just said was they couldn’t have cooperating agency
status because they wouldn’t agree to the final document, they
wouldn’t sign it. Well, they didn’t have the opportunity to sign it.
So that isn’t a good reason.

Mr. PiERSON. I didn’t jump to the conclusion that they wouldn’t
sign it. I just said they do not have jurisdiction and couldn’t sign
it.

Mrs. CUBIN. Well, that’s what I want you to explain to me. I
want you to tell me exactly why they don’t have jurisdiction.

Mr. PIERSON. Because they do not have management jurisdiction
over Federal resources, just because they happen to fall within a
certain county. That is the responsibility of the Secretary of the In-
terior in this case and on down to the Bureau of Land Manage-
ment.

Mrs. CUBIN. List some cooperating agencies, some entities that
have cooperating agency status.

Mr. PIERSON. Oh, Bureau of Reclamation over in the Fontenelle
EIS.

Mrs. CUBIN. And do they have anything to do with the mineral
resources of this country?

Mr. PIERSON. They manage the surface of part of the Fontenelle
EIS area and yes, they do, they make the decisions on what’s avail-
able for lease. We just lease it for them. We just provide the serv-
ice—provide the service of lease operations once it is leased. Yes,
that is Federal land withdrawn to the Bureau of Reclamation for
reclamation purposes. So they have management responsibility on
that land.

Mrs. CUBIN. Go on.

Mr. PiERSON. The U.S. Forest Service on the grasslands where
we develop coal and oil and gas.

Mrs. CUBIN. OK. Let’s shorten this, because I know this.

Is there any entity ever that has not been a Federal Government
agency or subagency or something that has had cooperating agency
status?

Mr. PIERSON. Yeah. I think Wyoming DEQ on mining and rec-
lamation has it.

Mrs. CUBIN. And what is their authority over Federal minerals?

Mr. PIERSON. Their authority is delegated through the Office of
Surface Mining to the State, with the recognized State—they are
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a recognized regulatory agent to administer subsurface mining and
control on the Reclamation Act. They have primacy, for example,
in reclamation plans and mining plans. They are the approval au-
thority in that instance.

Mrs. CUBIN. So since the expertise of the county commissioners
would be socioeconomic factors, it seems to me that, just by defini-
tion, those socioeconomic factors don’t have the same weight that
the other aspects have.

Mr. PIERSON. No, I don’t think that’s the case. The difference is
the BLM doesn’t manage the socioeconomics. We certainly have an
impact on it. And that’s why we went to

Mrs. CUBIN. What do you mean they don’t?

Mr. PIERSON. We don’t manage the socioeconomics.

Mrs. CUBIN. No, you don’t manage it. Do you consider it?

Mr. PIERSON. Certainly, we do.

Mrs. CUBIN. How much? Heavily?

Mr. PIERSON. We went to great lengths in the Cave Gulch EIS
to include the county in that part of the analysis, to use every piece
of information that they chose to provide to us, to verify it, just like
we do every other piece of information coming from anyplace else,
and to expand greatly the socioeconomic section in that EIS. I re-
ferred to it in my testimony.

Mrs. CUBIN. I don’t think they would feel they had a lot of input.
But you know what this reminds me of? The blind people that are
told to describe an elephant, and they’re at different ends. That’s
what this reminds me of. I guess it’s a perspective that, as govern-
ment officials, we have to be as inclusive as possible. I can’t see—
I can’t understand the reason that that status was denied.

Mr. PiErsoN. Well, I believe I have explained that. We re-
searched that. We asked our solicitors to provide us help on it. And
it basically boils down to the county not having jurisdiction in the
decisions that were to be made in the EIS.

Now, that does not—that does not relieve us or the county of our
responsibilities to cooperate, to be a part of the process all the way
through. And in those cases that really do have an impact and the
county has good information to provide into their analysis, such as
socioeconomic, it is—regardless of what you call it, you still have
to have it in there, and the cooperation is necessary, desirable, and
I believe was here on Cave Gulch.

Mrs. CuBIN. OK. I want to talk a little bit about cost recovery.
And certainly, this is probably one of the most controversial things
we’re going to be dealing with.

Is the Department of Interior now drafting regulations for cost
recovery?

Ms. Guy. I don’t believe so, but I need to verify that. If so, it
would be done in Washington, that the Solicitor’s Office would not
be involved unless the BLM regulations staff had specific ques-
tions. And ordinarily, they don’t review it until the whole thing is
done.

Mrs. CUBIN. So you don’t know?

Ms. Guy. Yes, that’s correct, but I will attempt to respond.

Mrs. CUBIN. Would you do that?

And also I'd appreciate it if you could furnish a timetable for me
as to when those proposals might come out.




32

If administrative costs are currently deducted from royalties col-
lected on Federal lands, would it be a duplicate charge by them as-
sessing industry for minerals document processing?

Ms. Guy. I guess I—the answer is I don’t know what you mean
by administrative costs versus document processing. But it’s pos-
sible that they would be the same thing.

Mrs. CUBIN. I think they’re paying administrative costs right
now, and then—then document processing on top of that would
be—would be——

Ms. Guy. This would all be addressed in whatever rulemaking
emerges.

Mrs. CUBIN. And you don’t have any idea of any of the proposed
services that will be assessed charges?

Ms. Guy. No, I don’t, Madam Chairman, because the Solicitor’s
opinion was requested by BLM in a way to give it a lot of options,
where the Office believed that it had authority to proceed. But it’s
up to BLM to choose how it wants to go. And the BLM would be
the agency to make that decision about what sorts of things it
wanted to include. And then there would be the notice and com-
ment period and ask for the public to provide input on those fac-
tors, how it should weigh the reasonableness factors. The courts
have said that the BLM has to include all the factors. But how
those are weighed is something that would be initiated to be con-
sidered in the rulemaking process.

Mrs. CUBIN. I can see how this cost recovery might become very
difficult for the BLM because I should think the people who pay
the money would expect a good return. They would expect more be-
cause theyre paying more. And I think they rightfully ought to be
able to expect that.

I have observed personally, and I have been told with docu-
mentation, of circumstances where, frankly, industry’s money has
just been poured down a rat hole. It has been wasted in terms of
time, in terms of delays in being able to start your project. And be-
cause I don’t want to embarrass anybody here today, some of them
are pretty egregious.

When money is handled that way, on the EAs and on the EISs,
why—why would the government think that they could ask for
more money when they don’t even handle the money that they—
well, that is spent on their function, that they don’t even handle
that well?

Ms. Guy. Madam Chairman, all the Solicitor’s opinion says is
they have the authority. What the agency does with it, that author-
ity, is really a question I'd have to defer to BLM.

Mrs. CUBIN. So basically, I guess we’re not going to get any more
information today about cost recovery, other than the fact that the
Solicitor says that it’s OK for the government to assess costs.

Ms. Guy. If the criteria set out in the Independent Offices Appro-
priation Act, the OMB circular are met, along with those in
FLMPA (if aplicable). If a private individual is receiving a benefit
not available to the general public, the policy is that the govern-
ment may recover those costs. And the IOAA indicated that, to the
extent possible, such service provided is to be self-sustaining. But
you’ll also recall that one of the FLPMA reasonableness factors is
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efficiency of government process. This speaks to that, whether it’s
BLM or some other government agency.

Mrs. CUBIN. Then the remedy for that—if one of the businesses
didn’t think that their money was being handled responsibly, then
the remedy would be go to Court?

Ms. Guy. They could proceed to administrative challenge or nego-
tiation.

Mrs. CUBIN. So spend more money on top of that. So the remedy
might be worse than the illness.

Ms. Guy. Maybe not.

Mrs. CUBIN. You have a comment?

Mr. ABBEY. If I may, Madam Chairman, your comment regarding
cost recovery is certainly on the mark.

A proponent who is paying the bill deserves a quality document
in a timely manner. The cost recovery program as administered by
the BLM is subject to audit. If a company believes that they’re con-
tributing funding to a particular product and they’re not getting
quality service and sort of inefficient service, then our records are
subject to being audited to determine how we had to use that
money. So that’s already available to the company or to the pro-
ponent.

Mrs. CUBIN. I've seriously considered, as chairman of this Sub-
committee, asking the GAO for an audit on the permitting access
to public lands. I don’t know how soon that will be able to be done;
however, I think it’s something that the truth—the facts need to
be brought out into the light of day so that—you know, by an unbi-
ased agency, so that we have a better idea of exactly what is going
on because the perception is sure there that this administration
has an agenda for the public lands that doesn’t necessarily coincide
with what the laws for public lands say.

I want to ask one question about the net sharing receipts for-
mula that is in the law. I think it says that the States pay one-
fourth of the total of the bill and Forest Service and MMS costs for
onshore mineral leasing. Do you have any idea how that would af-
fect the States?

Ms. Guy. I do not, depending on what BLM proposes.

Mrs. CUBIN. Well, what I would really appreciate a lot is if you
could get the answer for me soon as to whether or not rules and
regulations are being drafted and, if they are, what that timetable
is.

Ms. Guy. Certainly.

Mrs. CUBIN. Do either of you know?

Mr. PIERSON. I believe late 1997 is when we expect to have the
regulations out for public review.

Mrs. CUBIN. I didn’t hear what you said.

Mr. PIERSON. I said I believe that late 1997 is when the regula-
tions are due to come out for public review.

Mrs. CUBIN. So they are being drafted; right?

Mr. PIERSON. So far as I know. They’re probably in the very early
stages of being drafted.

Mrs. CuBIN. OK. Thank you.

I don’t have any further questions. Thank you very much. I ap-
preciate your patience.

If the second panel would please come forward.
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If you wouldn’t mind standing, I'll give you the oath.

[Witnesses sworn.]

Mrs. CUBIN. And Mr. Basko, I understand this is your very last
day of work. And I—I mean of full-time work. And I just want to
thank you so sincerely for the years of service that you have
blessed the State of Wyoming with. You truly are one of the stal-
warts in this industry and in this State. And you are a person that
I am proud to know professionally and personally. And I think this
beautiful building is the least we could do, to name it after you,
for all the work you have done.

I know you’re going to work half time for 6 months or so. But
I just hope you will hang around for a long time because we still
need—we need your brain, and we need your good common sense.

So if you will start the second panel testimony.

STATEMENT OF DONALD BASKO, SUPERVISOR, OIL AND GAS
CONSERVATION COMMISSION

Mr. BAskO. Thank you, Madam Chairman.

You've already covered some of what I was going to say, but I'll
read it to you one more time.

My name is Donald Basko, the supervisor of the Wyoming Oil
and Gas Commission. I have been employed with the Commission
for the last 37 and a quarter years. Today is my last day of full-
time employment; however, the Commission was kind enough to
give me a contract for six more months at half time.

I wish to touch on three concerns: The first, the assumption of
enforcement and inspection responsibilities from BLM; the Cave
Gulch EIS, specifically, and statewide delays of opportunities to
drill caused by the general EIS process; and third, the recent field
inspections of oilfield inspections by Wyoming—or the U.S. Fish
and Wildlife Service and EPA, particularly the detailed checklist
and the high-handed attitude of the Fifth Team from the Criminal
Investigation Group, and the misleading purpose of those inspec-
tions.

For several years now, the States have been negotiating with
BLM regarding the takeover of enforcement and inspection respon-
sibilities. In my view, in spite of the face-to-face meetings, very lit-
tle progress has been made. The problem has been that at least
Wyoming is unwilling to replicate the activities of the BLM. Site
security is a particular concern.

There are also a number of other unresolved issues the State—
between the State and BLM. I have attached a copy of the letter—
of my letter of June 13, 1997, which was referenced earlier, to Mr.
Al Pierson with BLM because it sets out some of the provisions I
feel should be a part of the agreement. This letter was prompted
by a request from BLM to respond by August 1st of 1997. In es-
sence, I believe that there should be one program, that the State
is not interested in the NEPA process, that savings in running the
program should result in lower administrative costs to the State,
and that reimbursement for running the program should become—
should come from the royalties stream.

Further, our program of regulations is a good one. At some point
we would consider taking over the Application for Permit to Drill,
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and realizing that this may not be feasible without a change in the
law, we stand ready to support that legislation.

Finally, I am still waiting for a detailed breakdown of the cost
to BLM for E and I in Wyoming. I feel that this is a requirement,
so we can see where we can make some savings. I am not inter-
ested in taking over the program only to be reimbursed for what
we do. However, if we can save a significant number of dollars and
the State would be the beneficiary of half that savings, then the
program is worthwhile looking at.

As you recall, the second issue, regarding the Cave Gulch EIS,
is as follows:

The Green River Basin Advisory Committee made several rec-
ommendations to the Secretary of the Interior, Bruce Babbitt. One
of those was to streamline the NEPA process by reducing the time-
frame from approximately 26 months down to 16 months. The sec-
ond was the required road standards consistent with the ultimate
use of the road; in other words, to require construction of a road
to a wildcat well that could be either rehabilitated, if the well were
dry and abandoned, or upgraded if it became a producer. Both of
these recommendations could have been introduced by BLM with-
out the prompting from GRBAC.

To industry and the environmental community, the third and
most important recommendation was the concept of eco-credits.
Eco-credits would provide reimbursement through royalty reduc-
tion to the company paying for the EIS or other environmental doc-
uments and an equal amount for mitigation to environmental con-
cerns—for mitigation of environmental concerns. This recommenda-
tion was rejected by Interior as being contrary to law, and no ap-
parent way around the decision was offered. The two other rec-
ommendations were of lesser importance.

My purpose in bringing this issue up is I am wondering if BLM
has employed the streamlined NEPA process at Cave Gulch, and
if they are using the road standard recommendation for roads, or
is everything business as usual.

The final issue I'd like to bring up is to discuss the fly over in-
spection of pits in Wyoming.

On January 9, 1997, the U.S. Fish and Wildlife Service and EPA
was asked for a meeting with the Commission staff and the DEQ.
Also in attendance were representatives from the BIA and the For-
est Service. The meeting was to discuss oilfield pits and their im-
pact on migratory birds. They were informed—we were informed
that the U.S. Fish and Wildlife Service, with help from the EPA,
was going to fly the State and make note of any pits they thought
were a threat to the migratory birds.

Aerial surveys were conducted in April 1997. On May 19th, 1997,
we received a list of 213 pits U.S. Fish and Wildlife Service and
EPA had identified as problem pits. This list was subsequently re-
duced to 210 sites, of which 91 were the responsibility of the Com-
mission, 86 BLM, 20 DEQ, and 13 BIA. We immediately sent our
technicians into the field to check on all the State and fee mineral
pits. We were informed by U.S. Fish and Wildlife Service that we
had 30 days with operators—to work with operators in solving the
problems. At that point U.S. Fish and Wildlife Service intended to
put four teams in the field to do a ground inspection of the pits.
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We were under the impression that these folks were looking for
problems that were a threat to migratory birds. However, at the
last minute, after a number of phone calls, we received a checklist
that they’d planned to use, which was 12 pages long and con-
stituted a full-blown audit of all Federal regulations. This was not
just to protect migratory birds, but a power grab by EPA to assume
regulation of oilfield pits. This has traditionally been the State’s re-
sponsibility.

In addition, EPA put a fifth team in the field, without any notice,
from their Criminal Investigation Group. This group had no State
or BLM representation, nor did they want any. They took the posi-
tion that they did not have to ask anyone for permission to do any-
thing, including going on operator’s leases without permission or
prior warning.

This last item may not be germane to this committee, but I want-
ed you to know how other branches of our government perform.

My secretary’s spellcheck was on vacation, I guess, because “ger-
mane” is spelled wrong.

In conclusion, I think the BLM is less than sincere about dele-
gating E and I to the States that are unwilling to take every step
that they take in all activities. Second, the delays in Cave Gulch
were unconscionable, cost people jobs, the government tax dollars,
and companies the opportunity to develop their leases. Finally, the
attitude of EPA, particularly in inspections of oilfield pits in Wyo-
ming, is a demonstration of government at its worst.

I'd be happy to answer any questions, Madam Chairman.

I did note that Mr. Pierson told you that he’s waiting for a pro-
posal from the State. Let me turn that around. It would be helpful
to me if he sent me a proposal of what he expects. And then we
can see what we’re willing to do.

[The prepared statement of Mr. Basko may be found at end of
hearing.]

Mrs. CUBIN. Thank you.

Mr. Magagna, welcome.

STATEMENT OF JIM MAGAGNA, DIRECTOR OF FEDERAL LAND
POLICY, STATE OF WYOMING

Mr. MAGAGNA. Thank you. Thank you, Madam Chairman. And
first, on behalf of Governor Jim Geringer, let me welcome you and
your staff to Wyoming and express our gratitude for your sched-
uling this hearing on an issue that is so critical to the socio-
economic viability of the State of Wyoming.

I'd like to take this opportunity to expand on two or three of the
issues that I addressed in my written testimony.

You are certainly well aware of the land ownership pattern in
Wyoming, as well as the mineral ownership pattern. Due to this
intermingled pattern, we often find that State trust lands and pri-
vate lands are really, in many areas of the State, held hostage to
mineral development that takes place on the Federal land.

Oil and gas, for example, is usually developed on a field basis,
and most of those fields are going to contain scattered tracts of
State land and in many areas scattered tracts of private lands, if
any, together with the Federal lands.
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So while we have, particularly in the case of State trust lands,
an obligation to produce revenue from those lands, which means
being active in the development of our mineral resources, we often
find ourselves thwarted by policies in the Federal land agencies
that discourage surrounding mineral development.

Even in those cases where it would seem apparent that we
should be able to proceed—and Cave Gulch again stands out as an
example. There a well, successful well, was completed on State
lands, and yet production and revenues to the State from that well
were delayed by several months because of BLM’s refusal to allow
the laying of a gathering line from that well to carry gas to a trans-
portation pipeline, to remove it from the State land. So we’re hurt
in many ways there.

Once each month, I have the opportunity to sit in the very chair
that you’re sitting in today chairing the Oil and Gas Conservation
Commission. And our charge there is to promote conservation
through development, careful development, of our oil and gas re-
sources in the State as well as protect the correlative rights of the
various parties holding mineral rights in the State.

One of my greatest frustrations, and I believe I can speak for my
fellow commissioners as well on this matter, is when parties ap-
pear before us and there would seem to be an obvious resolution
to an issue, a decision that this Commission could issue, that would
protect the interest of all the parties. We’re told, no, we can’t go
that route because the BLM has said that they will not accept it.

Unfortunately, they’re not a party that comes before the Commis-
sion. They’re not subject to our jurisdiction. So it’s like we're at-
tempting to balance the relative interests with one of the key par-
ties not subject to our jurisdiction, not before us in a formal sense
as we're acting on these matters. The implications are very broad.

Cave Gulch, I know, is going to be talked about a lot of times
today because it’s such a fine example of many of the issues we're
addressing.

Let me move back, though, to 2 years ago, when Governor
Geringer held his first partnership conference in Wyoming. It was
entitled “The Wyoming Partnership: Minerals, Energy, and the Fu-
ture,” held right here in Casper, with representatives of the min-
eral industry and related groups.

Among the consistent items that came out of that conference and
through the workshops in that conference were the frustration over
access to Federal lands, over permitting delays on Federal lands
and over restrictions on production from those lands. In fact, and
not stated in my written testimony, but certainly apparent in the
outcome of that conference, was the call for the State to look at
ways that they could expand their ability to assume control of
those particular functions.

This ties in, I believe, very much with Mr. Basko’s comments on
inspection and enforcement because that’s one major part of the
regulatory process that is involved there.

I continually hear in my position as Director of the Office of Fed-
eral Land Policy is from producers who are frustrated in their at-
tempts to do business on Federal lands in Wyoming. Wyoming, par-
ticularly in the oil segment, is highly dependent on our independ-
ents. Excuse the pun there. They don’t have the resources finan-
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cially to withstand a one- or two- or three-year delay process while
permitting takes place, while the need for process is played out and
appeals subsequent to that are carried forward before they are fi-
nally able to operate on Federal lands and receive a revenue there-
from. And of course, we in the State, as a primary beneficiary of
those revenues, are suffering at the same time.

In the case of larger producers, the major companies operating
in Wyoming, what I hear constantly from their local people em-
ployed and stationed here in Wyoming is their frustration that they
can’t compete successfully for their company’s resource dollars for
development and production because at the corporate level the
companies are looking at where can they receive the best return in
the shortest timeframe, time being money in this case, from the in-
vestment of their limited budgets. Repeatedly they are finding that
Wyoming and some of the other heavily Federal Rocky Mountain
States are not a good place to put those limited dollars because of
the delays that are involved in getting a return on those invest-
ments.

The Green River Basin Advisory Committee has been discussed
earlier by Mr. Pierson. Let me just comment briefly on two items
there, having served on that Committee. One, while I know there
are five recommendations and four of them are going forward to
some degree, my observation would be that the success of those rec-
ommendations is relative to the level within the agency at which
they can be implemented. Those, for example, on transportation
planning that lent themselves to implementation at the district
level within the Bureau of Land Management are moving forward
quite well. The one on shortening the NEPA process, which is sub-
ject to a broader level of input and guidance, is being tried in a
field test in the Jonah field development in Wyoming. Based on the
conversations that I have had, both with industry and with agency
employees, I'm led to believe that, while some progress is being
made, we’re likely, as members of the GRBAC, to be very dis-
appointed in the final results of that trial of significantly short-
ening and simplifying the NEPA process.

Finally, let me talk just briefly about the socioeconomic stand-
ards and analysis that’s done by the Federal agencies, and in this
case, particularly, by BLM.

My observation would be that, even when as in the final Cave
Gulch EIS, BLM does make a significantly improved effort to do so-
cioeconomic impact analysis, that analysis is always going to suffer
from the perspective that’s brought to them. We need to know if
this action is going to have a negative socioeconomic impact or a
positive impact relative to the status quo.

We at the State level are looking at economic development for
the State of Wyoming. It makes little sense for us to project for-
ward and have an economic development plan for a State whose
economy is heavily mineral dependent when 68 percent of our gas
production and 60 percent of our oil production is coming from Fed-
eral minerals because, while we can develop the best plan in the
world; we cannot guide the implementation of that plan, given that
heavy Federal presence.

In doing socioeconomic analysis, the Federal agencies do not look
at what the impacts of a particular project or a land use plan will
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be on the State’s economics goals or on local government’s economic
goals. They’re simply looking at them in absolute terms, relative to
the status quo. That’s not adequate to allow the State government
to build an economic future that is going to be based on our feder-
ally controlled natural resources.

Finally, in closing, I feel compelled to enter into the fray on the
discussion of cooperating agency status.

In my office, we have done a rather thorough analysis of a wide
array of Federal environmental land management laws, which
make reference to State and local governments as having the abil-
ity to have cooperating agency status. I fail to find in that analysis
the requirements outlined by Mr. Pierson, that they have to be in
a decisionmaking position relative to the Federal resource before
they can have such status. And in fact, and quite frustratingly,
we're getting very mixed signals from one Federal land agency to
the other and extremely mixed signals between the agencies at the
Wyoming level and some of the leaders within the administration
at the national level. We've repeatedly been assured, in fact, per-
sonally by Katie McGinty, who’s the head of the Council on Envi-
ronmental Quality, that cooperating agency status is available to
State agencies, to County governments.

I believe that this issue, whatever the current law provides,
needs to be resolved. There needs to be some consistency in the ap-
plication of the law as it’s been adopted by Congress toward the
role of State agencies, local governments, conservation districts,
any of those governmental entities, into these decisionmaking proc-
esses. And we do believe that they should be entitled to, in many
circumstances, cooperating agency status.

I would submit, Madam Chairman, that very likely it’s going to
take your assistance and the assistance of Congress to finally pro-
vide some definitive, consistent answers to that question, which
has really taken on a life of its own. I believe whether or not
they’re willing to listen to a County commission just as much with-
out giving them that status, it’s become a barrier to the commu-
nication that you referenced earlier that is so critical between local
governments and the Federal managers in the oil and gas arena.

With that, again I want to thank you for this opportunity today
and express our appreciation to you for the fine work you do in
these areas as Chair of the Subcommittee that’s so important to
the State of Wyoming.

[The prepared statement of Mr. Magagna may be found at end
of hearing.]

Mrs. CUBIN. Thank you very much.

Mr. Carter, would you

STATEMENT OF JAMES W. CARTER, CHAIRMAN, PUBLIC
LANDS COMMITTEE, INTERSTATE OIL AND GAS COMPACT
COMMISSION

Mr. CARTER. Thank you.

Madam Chairman, the Interstate Oil and Gas Compact Commis-
sion appreciates this opportunity to address you on oil and gas reg-
ulatory issues. I'm Jim Carter. I'm the Director of the Utah Divi-
sion of Oil, Gas and Mining, but I'm appearing before you today as
Co-chair of the IOGCC’s Public Lands Committee.
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The Public Lands Committee has set out for itself an ambitious
plan of work to study and make recommendations on a series of oil
and gas matters relating to public lands, including land with-
drawals, royalty in kind, idle wells, regulatory reform and cost re-
covery, among other issues. Although the Committee is in the early
stages of work on those issues, I can share with you the gist of our
discussions to date.

IOGCC Public Lands Committee members are supportive of the
recommendations made by the Green River Basin Advisory Com-
mittee, particularly with regard to eco-credits. And I won’t go into
making any further comments on that because that’s been well dis-
cussed.

The Public Lands Committee’s thoughts on cost recovery are
mixed. To the extent that cost recovery can facilitate timely BLM
review and permitting processes, the State would generally be sup-
portive; that is, to the extent that cost recovery is utilized to pur-
chase higher levels of service. If, however, cost recovery is simply
an alternate revenue source for the BLM, the States would not be
likely to be supportive, particularly in light of the fact that the
States are contributing to the administrative cost share of the over-
all expenses of operating the minerals program.

The issues surrounding access to oil and gas reserves on feder-
ally managed property generally fall outside the regulatory pur-
view of the IOGCC states. Access issues do relate, however, to the
conservation mission of State regulators to see that maximum eco-
nomic recovery of oil and gas resources is achieved, consistent with
other law, regulation and public policy. From the conservation
standpoint, the IOGCC states believe that lands deemed to be suit-
able for oil and gas development by the BLM’s public land planning
and environmental review processes should not be made unavail-
able unilaterally or by decisions or processes which are other than
the public processes by which BLM is required to make such deci-
sions. The Public Lands Committee looks forward to providing the
Committee with additional analysis and recommendations as our
work progresses.

With regard to general regulatory issues, you are well aware that
one of the major items of work of the Public Lands Committee for
the past months has been the proposal by the BLM to transfer cer-
tain oil and gas regulatory functions to the States and tribes. I
have appeared before this Subcommittee before. I'd like to thank
you again for the Subcommittee’s support of, and the encourage-
ment of, this ongoing discussion with the Bureau of Land Manage-
ment.

I don’t have any specific progress to report to you today. I'll spare
you discussing where we have been and what we have done over
the last few months.

But based on the discussions held and the input we’ve received
to date, the IOGCC sees three areas of opportunity for improve-
ment of State and Federal oil and gas regulatory programs, along
the lines suggested by the Subcommittee.

The first is improvement of coordination and communication be-
tween existing State and BLM regulatory programs. Simple, im-
proved coordination and communication will go a long way.
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A second opportunity is for delegation of inspection and enforce-
ment functions from the BLM to the States pursuant to existing
statutory authorities. Mr. Basko has addressed that in some detail.
I'll skip over my detailed discussion of that, except to say that
there are several States, in addition to the State of Wyoming, that
are putting together proposals and will finally have them sub-
mitted to the BLM. As I said, the IOGCC does see some oppor-
tunity, given that limited delegation of authorities. We think we
can save some money and make things work out.

The IOGCC States remain convinced, however, that the greatest
opportunities for streamlining, simplification and improvement of
regulatory programs lie in consolidation of State and Federal oil
and gas regulatory programs in each State. The IOGCC States see
several opportunities for congressional action to simplify implemen-
tation of the existing BLM regulatory programs, and to broaden op-
portunities for the BLM and the States to work better together to
optimize regulatory programs.

A good example is BLM’s program for ensuring production ac-
countability. Site security was one of those aspects. As Assistant
Secretary Bob Armstrong put it in a letter to the IOGCC, dated
June 5th of this year, “The Bureau of Land Management”—I'm
quoting here. “The Bureau of Land Management’s oil and gas in-
spection and enforcement program has been carefully scrutinized
by the Office of the Inspector General, the General Accounting Of-
fice, and the Senate Select Committee on Indian Affairs. Rec-
ommendations made by those organizations have resulted in the
evolution of BLM’s program into its current form.”

Unfortunately, those outside organizations have focused on
changing the processes the BLM utilizes to ensure production ac-
countability, rather than on the actual results of program imple-
mentation itself. The BLM finds itself constrained to insist that the
States perform production accountability activities on Federal
lands in the same manner—in the same manner it does to make
a delegation of Federal production accountability responsibilities to
the States. The States are not willing to replicate Federal proc-
esses. Congress could clarify and simplify its charge to the BLM
with regard to production accountability, and direct the BLM and
the Minerals Management Service to collaborate in developing a
simpler, more cost-effective program for ensuring production ac-
countability based on bottom-line results rather than the tech-
niques BLM currently uses to achieve its objectives.

Another approach which could resolve this quandary, and other
problems as well, would be to modify the Secretary of the Interior’s
delegation authority with regard to oil and gas regulatory pro-
grams. The model created by the Surface Mining Control Reclama-
tion Act is instructive. Under SMCRA, the Federal Office of Sur-
face Mining Reclamation and Enforcement does not delegate regu-
latory authority to the States. Instead, the States develop their
own regulatory programs for coal mining as a matter of State law.
OSM must then make a determination that the State regulatory
program is no less effective than the Federal program. If it is no
less effective, OSM defers to State regulation of coal, under the
State’s own program. OSM retains an oversight role to ensure that
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the on-the-ground results mandated by SMCRA are achieved by
limitation of the State by its own program.

If the Secretary and the Director of the BLM had similar author-
ity with regard to oil and gas regulation, the long-standing debate
over the meaning and scope of the term “delegation” could be
mooted.

The IOGCC States are committed to continuing the work—to
work more closely with the BLM to identify opportunities for
streamlining and regulatory program improvement. As well, sev-
eral IOGCC States, as I mentioned, will be making delegation pro-
posals under existing FOGRMA delegation authorities. The IOGCC
believes, however, that the BLM and the States must have broader
authority to allow application of State regulations to Federal prop-
erties if significant cost savings and economies are to be achieved.
The IOGCC also believes that continuing work toward consolida-
tion of regulatory programs will benefit the regulated community
and provide more efficient and better service to all our customers.

Thank you.

[The prepared statement of Mr. Carter may be found at end of
hearing.]

Mrs. CUBIN. Thank you very much.

There are some questions that I'm going to ask that will be brief
just because I wanted them to be on the record. Then I would like
to have a little bit of a dialog with you.

Mr. Basko, I'll start with you.

You indicated that you support a single regulatory program in
each State for oil and gas activities. Could you explain what the
current situation is and why your proposal would be better for the
State, the country and the industry?

Mr. BAsko. Well, obviously, the BLM does things differently than
we do, particularly in the arena of site security. I've suggested to
the BLM several times that, rather than have people run to the
field and check valves and rattle chains and whatever else they do,
that that same level of comfort could be achieved by comparing
with computers the gross production, the sales and what is re-
ported as production for the purpose of taxation. And I haven’t got-
ten very far with it.

They feel that the presence of an inspector in the field has the
same impact as a highway patrolman that keeps people from
speeding. And yet you see people speeding all the time. And so I
think if somebody is going to steal oil or whatever from a lease, as
soon as the inspector leaves the field he’s going to take it, and that
really isn’t a deterrent.

Certainly, it would be of benefit to the operators if they were op-
erating under one set of rules, rather than two, especially where
there are adjoining Federal, State and fee leases. And I think that’s
what I meant by a uniform regulatory program.

As I said in my testimony, we haven’t gotten very far with BLM
in resolving any of these issues. The biggest thing that I'm con-
cerned about is, if there is a savings to be had, that the State be
the beneficiary of half of that savings. And although that’s implied,
it hasn’t come back as a firm commitment that that’s what would
happen. Otherwise, 'm—I guess I must say that I'm not interested
in the program just to do it for a fee.
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Mrs. CUBIN. Right. So it is fair for us to say on the record that
you are confident that the State can properly protect the environ-
ment; is that right?

Mr. BASKO. Yeah, I believe so.

We'’re a little different than some of the other States. Some of the
States duplicate activities that the BLM does with their own people
on Federal lands. And I think of North Dakota right off the bat,
where they witness plug and abandonment procedures on all wells
regardless of ownership. And we don’t do that. So there’s a greater
opportunity in some of the States to eliminate that duplication.
And we'’re spread so thin that we don’t have that luxury of being
able to go out on a Federal lease and witness anything. Oh, I sup-
pose on rare occasions we might do something like that, but gen-
erally speaking, that’s not true.

Mrs. CUBIN. Do you think this Subcommittee ought to consider
legislation to implement eco-royalty relief or eco-royalty credits?

Mr. MAGAGNA. I'll make an attempt to answer that. I'll say that
the Secretary has not committed to me that everything has been
placed back on the shoulders of the Solicitor’s office, but I believe—
I believe, if we want that to go forward, that’s where it needs to
come from.

The caution I would note, though, is in the provision that comes
out of the Green River Basin Advisory Committee can’t be imple-
mented without the agreement of the States of Wyoming and Colo-
rado.

I think it is critically important that we believe in the proposal,
and we would like to see it go forward, so long as it doesn’t become
the excuse you used earlier, the high cost of some of these docu-
ments that industry is now paying.

Eco-relief is designed to provide some opportunities for reim-
bursement to industry there. If it is truly that, it can go forward.
It needs safeguards to make sure it doesn’t become an added cost
burden and you end up with the industry as well as the States as
well as the Federal Government being financially impacted further
by this. But I believe it’s a concept that ought to be explored by
the Congress with appropriate safeguards.

That was the benefit. It was a 2-year trial, and it was based in
a very localized area. I’'m not sure, as the State of Wyoming, we're
ready to have it legislatively mandated. I think it needs to be test-
ed.

Mrs. CUBIN. Were the environmental organizations supportive of
that part of the GRBAC report?

Mr. MAGAGNA. I don’t want to pretend to speak for them. But
yes, they were. It was a consensus recommendation. It has some-
thing for everyone. The industry stood to receive some financial re-
lief in terms of NEPA, the environmental opportunity, and the en-
hanced litigation beyond that that’s mandated. And the State, even
though we would be giving up 50 percent of the moneys going into
the program, stood to benefit from enhanced rate of development,
assuming that it, in fact, led to an increased development scenario.
If it fails to lead to the increased rate of development, then cer-
tainly we, as a State, would not remain supportive of it because of
its direct impact on our share of royalty dollars.
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Mrs. CUBIN. And certainly, that would be the problem if it did
require legislation for a pilot project because it’s a lot easier to im-
plement rules and regulations, have public input, than it is to get
an act of Congress to approve something or take it off the books
once it’s there. So ideally, it could be formulated by the BLM, by
the Secretary of Interior, as a pilot project. In my opinion, that
seems to be ideal.

Mr. Magagna, you said that you did an evaluation of the—or an
assessment of the cooperating agency status, that you’ve gone
through it. And I wondered if you could supply a copy of that to
us for the record.

Mr. MAGAGNA. Be pleased to.

[The information referred to may be found at end of hearing.]

Mrs. CUBIN. I would appreciate that very much.

Do you think—does it seem to you, Jim, that the State govern-
ments, that industry, is more in an adversarial position with the
Federal agencies? And I want to make just a little bit more of a
delineation here.

It has been my experience that the land managers on ground, in
whatever State it is, tend to be much more open-minded, to want
to work with the local folks and to want to get things done, rather
than delay them, whereas in Washington that is not the way it is.
What kind of relationship is it? Is it truly an adversarial relation-
ship with Washington, with the local managers?

Mr. MAGAGNA. I would say it is certainly not an adversarial rela-
tionship with the local managers for the most part. I think the
State of Wyoming has a very good, open communication with the
Federal resource managers and generally a good working relation-
ship. In fact, I would go so far as to say especially good, given the
fact that their direction from Washington is so often inconsistent
with the needs and the goals of the State of Wyoming.

They’re put in a very difficult position. Oftentimes, when we see
opportunities for cooperation, we're not able to cooperate because to
do so, to move in a direction that would be acceptable with the
State of Wyoming, would simply not be consistent with the direc-
tion that they’re being given at that point in time from Wash-
ington.

And I might add that, certainly, resource management suffers I
believe that the people that are on the ground are looking at what’s
best for the resource and as are the people of Wyoming, where so
often the people in power in Washington at any given point in
time, in administration, are looking to implement a philosophy
rather than manage a resource.

Mrs. CUBIN. I absolutely agree with that. That is the picture that
I get both from Washington and from here. And the frustrating
thing is that many times the person in Washington who ultimately
makes the decision may never even have laid eyes on the situation,
on the ground, or know very little about the area. I know that you
are aware, and Congressmen, too, people in Washington have the
idea that all of our public lands look like Grand Teton National
Park. And so, when we are mining and drilling for oil and gas, they
are convinced that we are polluting the water and there are hor-
rible scenes of these rigs going up and dead animals laying in the
water. And that is the truth. I am not exaggerating.
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So in August it’s already been reported, but there will be about
20 to 30 Congressmen coming out to look at coal mines, look at
public lands and look at some oil and gas exploration. And I can’t
wait, because I can’t wait until they see it. I think it’s beautiful,
the sagebrush and alkali where you can look and look and look and
there is no water there, but—and to me it is beautiful. But they
aren’t going to find it to be what they think they’re going to find.

Education and communication is the most important job that I
have. And I honestly think that it’s the most important job that ev-
eryone in this room has.

And speaking of communication, Don, I just heard two things
here today that I'd sure like to see get off the ground and going.
Mr. Pierson is saying they didn’t do anything because they don’t
have this and this and this from the State, and the State says we
don’t know what to submit because they haven’t told us what they
want. And so if that could just be opened up. I don’t know how,
but it seems that ought to be easy. That ought to be the easy part.
And so I hope that can happen.

One proposal—Mr. Carter, you brought this up, and I think it’s
really worth looking into. I don’t want to have this hearing just so
everybody can complain, you know, and other people defend them-
selves. I really would like to be able to find some solutions that we
could implement in the short term at least, and we could be plan-
ning for solutions in the long term. One of those suggestions was
setting up the regulatory access permitting process in the same
structure as SMCRA, where the State—Federal Government has
certain requirements and the State has to meet them. The State
devises their own plan and their own enforcement and inspection
and so on, and then the Federal Government approves the plan,
and from then on the State has primacy to enforce, manage and so
on.
How realistic do you think something like that really is?

Mr. CARTER. In my own view, here’s what it would take. And let
me background.

As you know, one of the things that my agency in Utah does is
operate the State of Utah’s coal-regulatory program under a pri-
macy program under the Office of Surface Mining. So I'm familiar
with that process. I also worked on a steering committee on over-
sight process.

And what we found we needed to do to get away from being more
stringent or less stringent was to agree upon what the objectives
were. When you’re finished, everything else is some aspect of that.

My idea is, for a similar process to be successful, BLM is going
to need to be willing to depart from a discussion just of their proc-
esses. And I understand the production accountability is a classic:
We do it this way and we’ve always done it this way and we have
all these pressures to do it this way. What is it youre trying to
achieve? Trying to get all the money. How much money are you
spending to get all the money?

This is a roundabout answer, but I think it’s a realistic one, if
we are able to convince the BLM and ourselves of what the objec-
tives of our programs are and State what success is in each of
those categories and then be willing to look at a variety of a dif-
ferent methods for achieving those results.
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There’s a concern in a centralized environment, that you can’t
turn the field folks loose too much. And I think this relates to how
we work with BLM. They look at an on-the-ground, common sense
solution to achieve the goal, whereas if you’re three steps removed
you want to try to steer the outcome through the process. So you
create these increasingly detailed processes to reduce their prob-
lems.

But if we can agree on objectives and agree on measures and
agree on the results or what the quality is if you fail to achieve the
objectives, then that would provide a basis for having the states
implement their long-standing and successful programs.

Mrs. CUBIN. I think that that approach is one that would help.
Certainly, it isn’t one without its own drawbacks.

I introduced a bill relating to SMCRA, because the Federal Gov-
ernment kept coming in and issuing notices of violations on 10-day
notices over and above the State’s. And there would even be argu-
ments between the State and the Federal Government whether or
not there was a violation. And just because the legislation was
pending, I believe—I think the number of those things decreased
like three or four hundred percent. So sometimes babysitting helps.

[Laughter.]

Mrs. CUBIN. Another proposal or possible option—and any of you
climb in and say anything—as you know, MMS does the permitting
and regulating of offshore drilling. How—would it be much better,
or how much better would it be, to have one agency, rather than
the Forest Service, the Park Service, Bureau of Reclamation, every-
body who gives input, what are the pros and cons of having one
agency do it like the MMS does it for the offshore?

Mr. CARTER. Any takers there? I'll take a stab.

Let me repeat to you some of the things I have heard in discus-
sions and pros and cons that emerge. There’s an argument that an
agency that does a number of things is always at odds with itself
about what it’s trying to accomplish and is not able to develop a
clear mission and it’s struggling with itself. One school of thought
would be that’s a good thing. Another school of thought would be
that’s not.

My sense would be it’s more important to have it in an agency
that has a fairly narrow focus. Whether that’s MMS, I don’t know.
But I see other land managing agencies that successfully manage
their lands, like the Forest Service, without having oil and gas reg-
ulatory responsibilities, and that tells me BLM could also.

And whether the accounting for the royalties should be adminis-
tered as it currently is I'm not sure. There’s a field presence, as
was pointed out. But if we see discrepancies, we go out or if we
have complaints, we have suspicious activity, then we go out and
do a field inspection. But whether that’s two functions or it could
be designed into a single agency I'm not sure.

Mrs. CUBIN. It seems like a single agency would be cheaper and
maybe more efficient, although it may be too one-sided. But if an
agency did that using scientists from another agency, there could
be a certain amount of protection and make sure that all the as-
pects were looked at.

Mr. MAGAGNA. I would offer one more comment. I would cer-
tainly agree with everything Mr. Carter said, but would offer a
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note of caution, that that would need to be accompanied by very,
very clear direction of that responsibility because, as the land man-
agement’s agency, it’s going to be very difficult. I expect that for
BLM to say OK, when we get to the point of a decision to lease
or a lease being listed, probably a decision to lease once a land use
plan is done, then we’re going to give that up. The interrelationship
between the multiple uses doesn’t stop. And if you had MMS trying
to do that with a more focused procedure, I think it would have
more viability. But at the same time they need to be constantly re-
lating back to the land agency. I guess you’ve got cooperating agen-
cy status, although I would be somewhat fearful you would have
non-cooperating agency status in that scenario, simply being put in
the position of having to deal on the same issue with two agencies
where now theyre dealing with one, at least on those cir-
cumstances.

Mrs. CUBIN. You know, another thing I have learned since I have
been in Washington is that lots of times it isn’t the law that is
causing the problems, it is the rules and regulations and the inter-
pretation of those by different managers as they come in. I wonder,
were the problems with access and the problems with permitting
as severe before President Clinton was elected to office? I have to
be up front here. You know how I am.

[Laughter.]

Mrs. CUBIN. Secretary Babbitt does have a different agenda, does
have a different philosophy. He would like to blow up every dam
on the Colorado River system. He was angry with Helen
Chenoweth because of an exchange we had. So the next week or
two he went to her district and donned himself with fire-fighting
clothes and took a match and threw it on there. I mean if that
wasn’t an in-your-face Chenoweth wish I don’t know what is. I
think, as a general rule, when you pass a law based on a person
or a particular situation it’s generally not going to be a very good
law. I think you have to base laws on good sound policy and then
have to work within those parameters.

So, Don, you’ve been around. Help me with this. Is it different
than it used to be, and why? You can’t be fired. Remember that.

Mr. BAsko. No, not really. I think it’s become more difficult and
more divisive. And to give you an example, we have nine district
offices—I guess they call them district offices—for BLM in Wyo-
ming. And operators tell me that operating in one district is not the
same as in another one. They interpret things differently, even
across county lines or section lines where the division between the
two exists. And so there’s that frustration in interpreting these
laws, even between the different offices within BLM, which is—you
know, that becomes a problem for operators. What is acceptable in
one district is not necessarily the way it is in the next one.

Mrs. CUBIN. And that indicates lack of leadership, it would seem
to me.

Mr. Basko. Well, you know, I guess you have to say that. We en-
tered into a memorandum of understanding with the BLM about
who would do certain downhole functions several years ago. And at
that time Bob Bennett was the acting director. And I said if we
sign that does that mean that’s the law of the land? He said not
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necessarily; they’re all independent. And I said why are we doing
this if we’re not all going to agree this is a way it’s going to be?

Mrs. CUBIN. I think it’s an accurate statement to say there is
confusion in the leadership in the Department of Interior.

I wanted to point out that three of the four Federal witnesses are
still here today, learning today. And in Washington they come in
and testify for 5 minutes and split. They don’t even want to hear
what’s going on. They don’t even want to know. They have a dif-
ferent agenda. And I'd like to thank you for staying. I think that
that indicates that things are better on the ground than in Wash-
ington.

I don’t think I have any other questions.

Mr. BAsSKO. Just one more comment on the eco-credit topic. I
was—had the opportunity to sit next to Bob Armstrong at an exec-
utive committee meeting of the Interstate Oil and Gas in Wash-
ington in March. This subject of eco-credits came up. And he
turned to me and said we can’t do it; it’s contrary to law. So unless
he’s changed his position, that’s the official position of the Sec-
retary of the Interior.

Mrs. CuUBIN. That’s interesting. We just had a hearing and
passed a law that allows penalty for legally kill a polar bear in
Canada to legally bring the pelt to the United States. Well, the
agencies, the Department of Interior, didn’t want that to happen.
And so when they promulgated their rules and regulations they es-
pecially denied that to happen. What happened was this. As Don
Young, the chairman of the committee—it was his bill in the first
place. So we had a hearing because we now have a mechanism
through the Congress where we can eliminate rules and regula-
tions that we feel are not consistent with legislative intent. So at
this hearing, I believe it was Ward Tipton, when I was questioning
him on how can you get this rule from this law, he said we inter-
pret it as we want it to be.

[Laughter.]

Mrs. CUBIN. And I just think that that happens an awful lot.

One last remark. Don, you talked about EPA coming in the pits.
And this committee does not have jurisdiction over the EPA or
those issues. But fortunately, I'm on the Commerce Committee,
and we do have jurisdiction over the EPA on the Subcommittee I'm
serving on. And I will be inquiring more as to what action and
what justification and authority for that action was there.

Mr. Basko. They didn’t tell the Governor they were putting that
15 in the field. They said, no, there is no 15, when in fact they
were out there already.

Mrs. CUBIN. Thank you very much. We will break until quarter
after one. So everybody go have a nap.

[Recess.]

[Witnesses sworn.]

Mrs. CuBIN. Thank you all very much for being here. I really do
appreciate it. I think it will be very beneficiary for everyone in-
volved.

So we will start Panel No. III with Mr. Tipton, please.
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STATEMENT OF TIM N. TIPTON, PRODUCTION MANAGER,
ROCKY MOUNTAIN REGION, MARATHON OIL COMPANY

Mr. TipTON. Thank you, Madam Chairman. I'm Tim Tipton, Re-
gion Production Manager for Marathon Oil Company’s Rocky
Mountain Region, which covers all Western States.

We produce approximately 35,000 barrels of oil and approxi-
mately 70 million cubic feet of natural gas per day. Marathon holds
over 900 Federal leases in Wyoming, Colorado, and Utah.

Southwestern Wyoming and northwestern Colorado have one of
the largest remaining natural gas accumulations in the continental
United States. Integrated, independent oil and gas companies have
recently renewed their interest in exploration and development ac-
tivity in these areas. Hydrocarbon accumulations have been identi-
fied on land owned by the United States and managed by the BLM.
Timely access to these lands is critical to each State’s economy.

While the example I'm about to cite occurred in Colorado, I be-
lieve it’s a pattern which is spilling over to other Western States
and is symptomatic of the inordinate delays and unjustified bar-
riers to access to public lands.

In August 1996, Marathon filed an Expression of Interest in
BLM-managed lands in northwestern Colorado. BLM withdrew
some of the parcels from the November 1996 sale, even though a
Resource Management Plan identified them as suitable for oil and
gas leasing with certain surface stipulations. The parcels had been
the subject of an Environmental Impact Statement and a final
Record of Decision.

Colorado BLM withdrew the nominated parcels because they
were in areas suggested by the Colorado Environment Coalition
(the CEC) as having wilderness characteristics. Marathon did not
know that, in 1994, the Colorado BLM had agreed with the CEC
to manage hundreds of thousands of acres of additional public
lands as wilderness. The agreement was reached without public no-
tice or participation. The BLM had earlier inventoried all public
land in Colorado and found the CEC-identified lands to not have
wilderness characteristics.

In FLPMA, Congress specifically mandated that public land be
managed for multiple use and sustained yield and that manage-
ment practices recognize the nation’s need for domestic sources of
minerals. Development of energy resources and protection of the
environment including Wilderness Areas are specifically governed
by FLPMA.

Section 103 of FLPMA required the inventory of public lands for
wilderness characteristics to be accomplished within a 15-year pe-
riod, between 1976 and 1991. BLM inventoried lands and had
made recommendations to Congress for Wyoming, Colorado, Utah,
and other States. As I understand it, these recommendations re-
main pending, although those lands identified by the BLM as Wil-
derness Study Areas are being managed as wilderness. FLPMA re-
quires an Act of Congress before the designation of wilderness can
become effective.

I want to make it absolutely clear that Marathon is not advo-
cating oil and gas operations on public lands that have been legiti-
mately designated as Wilderness Study Areas via the 603 process,
nor are we proposing that the BLM direct legitimate Wilderness
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Study Areas to be open for oil and gas leasing. Marathon believes
in the protection of Wilderness Areas if they are properly des-
ignated and have wilderness characteristics. Just as importantly,
Marathon believes in and supports appropriate public participation
in land use decisions, as required by FLPMA. We have a good rela-
tionship with State BLM staff and find them very cooperative in
oil and gas leasing efforts.

Colorado BLM, however, has recently finalized a policy to re-
inventory public lands for potential Wilderness Areas. This policy
was made final after Marathon brought legal action against the
BLM challenging their agreement with the CEC. I understand that
the BLM is also dedicating additional resources in Utah for the re-
inventory of lands at the insistence of the Southern Utah Wilder-
ness Alliance. I have also seen a publication by the Sierra Club ad-
vocating designation and reinventory of additional lands in Wyo-
{ning as wilderness lands. The experience in Colorado is not iso-
ated.

Marathon is concerned that FLPMA-mandated public input and
resource management planning has become sidetracked and is
being ignored to the detriment of responsible mineral development.
BLM resources are being directed to duplicate an inventory process
that was previously ordered by Congress and carried out to comple-
tion by the BLM. Section 603 of FLPMA is the exclusive source of
authority for the Secretary to conduct wilderness inventory proc-
esses. That authority expired in 1991.

Congress declared that the BLM wilderness inventory process
would not be open-ended. The State Directors in Utah and Colo-
rado have been directed by the Washington office of the Depart-
ment of the Interior to pay particular and careful attention to man-
agement of lands identified by environmental groups as having wil-
derness characteristics. These actions represent the de facto with-
drawal of lands from other appropriate public use, lands which
have been identified through the public process as being appro-
priate for uses other than wilderness designation.

As an example of the kind of problems we are faced with, the
CEC was given access to the BLM data base to insert the CEC’s
designation of wilderness areas on BLM records.

In Utah, the Southern Utah Wilderness Alliance gave legal ad-
vice to the State Director about the Director’s power to inventory,
identify and manage lands as wilderness outside of the Section 603
FLPMA process.

Marathon’s lawsuit against the BLM questioning the legality of
the government’s actions was recently dismissed on the narrow
ground of standing. Marathon intends to appeal the decision, as the
merits of the case were not reached.

But irrespective of the outcome of any legal challenge, Marathon
believes that Congress is the best arbiter of Congress’s intent.

Interior has ordered its employees to act to preserve Congress’s
actions—options for designation of Wilderness Areas—yet has
made no proposal outside of Section 603 to Congress.

The Department of Interior intends to be—appears to be—man-
aging public lands to satisfy a narrow constituency, to the exclusion
of legitimate and necessary mineral development. In the instance
I have mentioned, the Department is not carrying out its congres-
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sionally mandated policy to manage lands for multiple use, sus-
tained yield, and protection of domestic mineral resources.

Thank you for allowing me time to bring this matter to your at-
tention.

[The prepared statement of Mr. Tipton may be found at end of
hearing.]

Mrs. CUBIN. Thank you very much.

Mr. Robin Smith, with Chevron.

STATEMENT OF ROBIN M. SMITH, SENIOR ENVIRONMENTAL
SPECIALIST, CHEVRON USA PRODUCTION COMPANY

Mr. SMiTH. Thank you, Madam Chairman. My name is Robin
Smith. My family and I are residents of Casper, and for more than
18 years I have worked throughout Wyoming as a petroleum geolo-
gist for Chevron USA Production Company. For the past 2 years,
I have been the Waltman Area Project Coordinator for Chevron
here in Casper.

The Waltman-Bullfrog field is adjacent to the Cave Gulch field,
which has been mentioned many times this morning.

I appreciate the invitation to relate my company’s recent experi-
ence in developing this world-class resource.

You've heard this over and over again this morning, but I'm
going to say it again. Projects which occur on our nation’s Federal
lands are extremely important, not only important to Chevron, but
important to every citizen in Natrona County, the State of Wyo-
ming, and ultimately, all American citizens. Investments for nat-
ural gas development on Federal lands are important to the coun-
try because they provide clean-burning fuels, they are domestically
produced energy sources, they generate thousands of American
jobs, they help sustain and improve the economy, and they gen-
erate badly needed revenue for the local, State and Federal Gov-
ernments.

This morning I want to share with you Chevron’s experiences at
Waltman—Bullfrog Field as examples of what is, and what is not,
working in the Bureau of Land Management’s permitting and Na-
tional Environmental Policy Act compliance processes. Since we
have been producing oil and gas at the Waltman and Bullfrog units
since the 1950’s, I feel Chevron is in a unique position to comment
on the merits of the varying degrees of governmental oversight that
this field has experienced.

I'm going to skip a lot of my written testimony, again because it’s
already been covered. But just in a nutshell, a latest round of pro-
posed development by a number of operators in the field area has
led to increased analysis by the BLM of the operators’ activities
and their potential associated impacts. This analysis was initiated
in late 1994, and to date it’s consisted of one complete EA, one
nezarly complete EA, and an EIS that is in the final comment pe-
riod.

The BLM announced in January 1996 that the EAs that were ei-
ther completed or being completed were not acceptable and that a
full-blown environmental impact statement would be required. And
I'd like to state for the record here that Chevron did not alter our
development proposal that was originally proposed in the Chevron
field development EA.
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Though it was recognized that it would add cost and result in
significant delays in responsible development of this field, the oper-
ators did agree to fund the EIS, as is almost always the case, to
try to speed the process along.

As I mentioned, we are now in the final comment period of the
EIS for the Cave Gulch-Bullfrog-Waltman Natural Gas Develop-
ment Project. And the final EIS is scheduled to be issued around
August the 4th. BLM’s preferred alternative in the final EIS is es-
sentially the same decision that was made over 2 years ago in
Barrett’s initial EA.

The oil and gas industry is held to unprecedented standards on
Federal lands in States such as Wyoming. In most cases imposition
of these standards result in an extreme case of overregulation
whereby the industry and the Federal Government both expend
huge sums of money and effort in the pursuit of NEPA compliance
that, in my opinion, generally results in little benefit to the envi-
ronment.

These costs, as you've also heard this morning, are set to in-
crease as initiatives for cost recovery are introduced. And in my ex-
perience again, the delay is increased because of understaffing of
the BLM offices to current—to handle the current workload.

But at the Waltman-Bullfrog fields, NEPA compliance has come
at a great cost to almost everyone that was involved in the process.
The operators have funded nearly three-quarters of a million dol-
lars of NEPA analysis to date, and approximately two and a half
years have been expended compiling these studies. And I'm not try-
ing to be melodramatic, but this is a part of those studies that
we’ve done at the Cave Gulch-Waltman field. And I want you to re-
member that at the beginning of my testimony I said we've been
producing oil and gas out there since the 1950’s. So this is a field
that’s seen 40 years of development.

Of course, that three-quarters of a million dollar figure does not
include the salaries or expenses of the numerous oil and gas com-
pany employees, BLM employees, Wyoming State employees, Fed-
eral, State and county employees, Federal, State and county elected
officials and their staffs, or the private citizens who have been in-
volved in the process. When you add to that the lost revenues asso-
ciated with the delay in natural gas production out there, the fig-
ure is easily several million dollars of lost or delayed revenues.

Over the last several months, BLM and industry have begun
working together in a much more constructive fashion on this
project. But in the beginning that wasn’t necessarily the case. Rep-
resentatives from the BLM, the city, the county, the State, congres-
sional delegation, industry and conservation groups all sat at the
table and endeavored to understand each other’s viewpoints and
concerns. Unfortunately, some of the participants used what they
had learned at those meetings to try to publicly undermine the en-
tire consensus process. This only served to pit BLM against stake-
holders and proponents of the action, and each entity felt that their
trust had been betrayed.

In order for the NEPA process to proceed smoothly, in my opin-
ion, there has got to be a basis of mutual trust and respect among
the members of the parties involved. It’s absolutely impossible to
proceed in a consensus-building effort if the participants’ goals are
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mutually exclusive and if one or another group has an agenda
which they are not willing to honestly reveal and discuss. I think
you heard that again, over and over, this morning.

I want to point out, though, that BLM does deserve credit for rec-
ognizing that there was a problem and taking the necessary steps
to restore trust in communication among the parties who were will-
ing to work with them toward solutions.

As you also heard over and over again this morning, Wyoming
is a State whose economy depends heavily on revenues from the
minerals extraction industry. And I've got some figures in my writ-
ten testimony that I won’t go over.

But I think the point that I want to make is that with 50 percent
of the lands and two-thirds of the mineral estate in Wyoming
under the control of the Federal Government and the heavy de-
pendence on these industries for Wyoming’s economy, that we've
got to try to find some solutions to the problems that we’ve heard
about this morning.

Wyoming citizens, the people who live, play and work here, over-
whelmingly support the responsible development of the State’s
great natural resources. According to public opinion polls conducted
by the Wyoming Heritage Society, 80 percent of those surveyed be-
lieved that oil and gas development could coexist with recreational
uses and wildlife.

Chevron understands and appreciates the need for protecting all
resources on Federal lands. We also believe that improvements in
BLM’s permitting and NEPA’s compliance processes is absolutely
critical.

We believe that the costs and the current timeframes for many
oil and gas operations in conducting NEPA studies can be greatly
reduced without compromising protection of the environment. We
believe these improvements can be accomplished in great part by
widely implementing all of the NEPA streamlining recommenda-
tions made by the Green River Basin Advisory Committee, which
we’ve also heard about this morning. The outcome of the process
could be so much more practical if timeframes and costs could be
reduced. And instead of wasting dollars on repetitive environ-
mental studies, moneys could be diverted to monitoring projects or
mitigations or eco-royalty relief that would create or improve habi-
tat.

In closing, I'd like to say, in agreement with the comments that
Mr. Carter made on the previous panel, I believe that we've lost
sight of our goals. The NEPA process needs to focus on producing
benefits to, and protection of, the environment, instead of focusing
on the process itself and making sure that the process complies
with the process. Otherwise, it just becomes a classic case of form
over function.

I believe much of the problem appears to have occurred from the
fear of threatened or real litigation by the conservation groups on
almost every Federal decision made approving development in Wy-
oming in the last several years.

Thank you again for the opportunity to share Chevron’s views.
And I'll be glad to answer any questions after the rest of the panel
members speak.
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[The prepared statement of Mr. Smith may be found at end of
hearing.]

Mrs. CUBIN. Thank you very much.

Next, I'd like to call on Mr. Robert Nance, President of Nance Pe-
troleum.

STATEMENT OF ROBERT NANCE, PRESIDENT AND CEO,
NANCE PETROLEUM CORPORATION

Mr. NANCE. Thank you, Madam Chairman.

I'm Bob Nance, President and CEO of Nance Petroleum Corpora-
tion, from Billings, Montana.

And I guess my being here contradicts an AP story that appeared
in yesterday morning’s Billings Gazette, that the people of Mon-
tana were barred, I think the way that headline said, from this
hearing.

We have Federal production in Montana.

Mrs. CUBIN. I've been in a lot better bars than this.

Mr. NANCE. Pardon me?

Mrs. CUBIN. I've been in a lot better bars than this.

[Laughter.]

Mr. NANCE. Yeah, that’s it.

We have Federal production on—or Federal production on leases
in Montana, North Dakota, South Dakota and Wyoming.

I am here also today on behalf of the Independent Petroleum As-
sociation of America, IPAA, which represents nearly 6,000 of Amer-
ica’s oil and gas producers.

I'd like to thank you for holding this hearing to increase reve-
nues for the Treasury, States, and the education from public land
activities.

Frankly, independents resist doing business on many Federal
lands because of the hassle and the red tape. That’s true even
though we know that one of the last frontiers for unexplored, major
oil and gas reserves is onshore public lands. The lack of access, the
uncertainty of permits, the costly regulations have chilled the Wild-
catter spirit for developing public lands. To restore a can-do atti-
tude for public lands, the IPAA is proposing a six-point reform pro-
gram for consideration.

I'd like to go—and some of these things have been talked about
this morning.

No. 1, increase public lands available for development. We can do
this by restoring multiple use as a mandate for Federal lands re-
quiring risk management and restricting unilateral land with-
drawals.

No. 2, eliminate Federal activities which duplicate State activi-
ties. The IPAA advocates the legislative transfer of regulatory re-
sponsibilities to the States wherever possible. We believe that that
saves money for everybody. The way producers look at it, if we
have to pay for the cost of government, then we want the most
cost-effective government to provide those services. Most likely,
that’s going to be the States.

No. 3, establish an advocate for onshore development. We need
to study ways to consolidate those government functions not trans-
ferred to the States to a single Federal agency with a clear mul-
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tiﬁale use mandate. I think that’s being done now in the Federal off-
shore.

No. 4, increase certainty. Last August, I attended President Clin-
ton’s signing of the royalty fairness law in Jackson Hole, Wyoming,
and I had the opportunity to discuss with the President the exces-
sive amount of time it takes to obtain a permit or lease and the
uncertainties of doing business on the public lands. I suggested to
the President that the government should streamline the permit-
ting and leasing process and, within a date certain, make leasing,
permitting and appeal decisions. The President expressed support
for these concepts.

No. 5, reduce costly regulatory burdens. We’d like to streamline
programs and prevent the shift of regulatory costs to oil and gas
producers. My written testimony contains a number of suggestions
regarding cost recovery and offsetting costs against royalty pay-
ments. So I won’t get into those right now.

No. 6, implement incentive programs. We need to continue the
royalty enhancement program for stripper oil wells, royalty incen-
tive for marginal gas wells, and investment credits for frontier
areas.

This is a very aggressive reform program. Many of these initia-
tives may have to be accomplished via a legislative vehicle. But the
IPAA stands ready to work with this committee and with the ad-
ministration to develop the comprehensive blueprint for reform.

I would like to take a couple of minutes of the Committee’s time
to discuss another example of land preservation right in my own
back yard, and that’s the draft EIS prepared by the Forest Service
for the Lewis and Clark Forest in Montana.

The Rocky Mountain division of the forest is in the over-thrust
belt and has the potential to contain a minimum of two trillion
cubic feet of gas or perhaps as much as 11 trillion cubic feet of gas,
and that’s according to the Forest Service’s own study. There have
been other studies done by industry and other organizations that
put that potential a lot higher than that.

The Montana thrust belt is rated third in the entire country for
potential conventional gas reserves and second for potential deep
gas reserves. Unfortunately, I must report that the independents
believe that under the current circumstances and attitudes of the
government, these reserves won’t be explored and produced.

And I can point to the fact that the reason that we feel that way
is that there’s been no lease issues on forest lands in the State of
Montana for 17 years—16 years, I'm sorry. Nineteen eighty one
was the last time a Forest Service lease was issued in Montana.

The Forest Service maintains that 52 percent of the Lewis and
Clark, or about 1.2 million acres, will remain open for leasing
under their preferred alternative; however, the plain fact is that
these leases would be so severely restricted in stipulations, includ-
ing no service occupancy, that for all practical purposes the 1.2 mil-
lion acres have been taken out of play.

We can’t wish oil and gas out of the ground. We have to go on
the land to evaluate it, drill it and produce it.

The Forest Service plan is an empty promise that does not pro-
vide a meaningful opportunity to explore for or produce oil and gas.
This is extremely disappointing.
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The Forest Service itself estimates that if the oil and gas indus-
try were turned loose, with no restrictions, standard lease terms,
that we would drill only 30 wells and, in fact, only 300 acres of that
forest. I can’t comment on that, because that’s their estimate. But
if you have a calculator, you’d see we'’re talking about less than one
quarter of 1 percent of the entire forest.

I'd also like to point out some concerns we have with the Forest
Service analysis. Even though the Forest Service claims otherwise,
there is no question it gave more weight to environmental impacts
than to the socioeconomic impacts. It assumed that mineral re-
source development is in direct conflict with all other resources and
that these conflicts cannot be mitigated. It did not take into ac-
count the many technical advances which allow drilling to be con-
ducted in sensitive areas with minimal impact to the environment.
It ignored the impact that these reserves would have on the na-
tional security and trade balance, which is contrary to their own
program policy documents.

We agree with Governor Mark Racicot of Montana, who stated,
in response to the Forest Service, that with regard to the Rocky
Mountain front, “resource protection and leasing for oil and gas po-
tential can occur in a more balanced manner.”

The Governor recommended additional leasing within this Rocky
Mountain division. He recognizes that oil and gas development oc-
curs in phases and that the Forest Service has the ability to control
the process.

Madam Chairwoman, time is running out. Our latest report from
the Forest Service is that they are planning to issue a record of de-
cision sometime this fall. I'm not sure there’s much we can do
about it. However, we do urge this committee to intervene to help
convince the Forest Service to adopt the recommendations of Gov-
ernor Racicot. And I would hope, in the least, they would respond
to him, rather than not, as they have in the past.

In the long term, we believe that the only permanent solution for
giving mineral development a fair and reasonable chance on public
lands is to reconfirm a multiple use mandate and require the Fed-
eral Government to equally weigh the importance of socioeconomic
impacts and the views of State officials in its land use decision-
making process.

Again, I want to thank you, Madam Chairwoman, for coming out
here to listen to the challenges we face on public lands and to offer
assistance in changing the current operating environment. We can
no longer afford to ignore needed mineral revenues lying dormant
beneath public lands. Through reform of the Federal oil and gas
regulatory program, oil and gas producers can begin to bring these
revenues to the surface for the use of the nation, the States, and
most importantly, those educating the children of the West. We
stand ready to help in a blueprint for reform, or however you think
we can be.

Thank you very much.

[The prepared statement of Mr. Nance may be found at end of
hearing.]

Mrs. CUBIN. Thank you, Mr. Nance.

Now call on Mr. Terry Belton from RMOGA.
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STATEMENT OF TERRY BELTON, ROCKY MOUNTAIN OIL AND
GAS ASSOCIATION

Mr. BELTON. Madam Chairwoman, my name is Terry Belton. I
am here today representing the Rocky Mountain Oil and Gas Asso-
ciation. I also work for Texaco and was a member of the Green
River Advisory Committee.

I'd like to discuss several issues of importance to the oil and gas
industry in the Rocky Mountain States.

RMOGA is extremely troubled by the growing trend in the De-
partment of Interior’s policies in recent years which threaten fu-
ture prospects for oil and gas exploration and development on pub-
lic lands.

Specifically, I will discuss DOI’s unwillingness to adopt and im-
plement GRBAC’s eco-royalty relief recommendations; development
of new, comprehensive cost recovery measures in DOI’s minerals
program; lack of consideration given socioeconomic factors by Fed-
eral land management agencies when making decisions pursuant
to NEPA, as well as some other NEPA concerns, particularly the
delays, costs and uncertainty which accompany the NEPA process;
and some thoughts on GRBAC’s NEPA streamlining recommenda-
tions.

We were going to spend a lot of time talking about the de-facto
wilderness land withdrawals by BLM, but I feel that’s been well-
covered today by Marathon Oil. So I think we’ll probably minimize
our time on that issue.

On eco-royalty relief, industry initially opposed establishment of
GRBAC due to concerns over potential additional permitting delays
and greater uncertainty already associated with the already
lengthy and cumbersome NEPA process. However, when DOI
moved ahead with this initiative, we endeavored to make the best
of it. After much hard work and dedication, GRBAC members de-
veloped a consensus-based innovative solution to reduce conflicts in
the Green River Basin and to ensure reasonable development of oil
and gas while protecting, and in many cases enhancing, the envi-
ronment through the use of eco-royalty relief.

This is a voluntary, two-pronged approach which balances oil and
gas development with the need to protect the environment by al-
lowing a credit to be taken against royalty payments in situations
where operators pay for NEPA documentation and related activi-
ties, which are BLM’s responsibility, and in instances where project
mitigation or monitoring go above and beyond lease and regulatory
requirements. The final GRBAC report included a Department of
Energy final analysis which indicated application of eco-royalty re-
lief would actually help accelerate royalty payments to the States
and Counties in the Green River Basin.

Unanimously agreed upon by industry, environmental groups
and affected States and counties, the ERR recommendation pro-
posed a 5-year pilot project. I'm not going to go into the details of
tha}:. I think they were probably covered by one of our speakers
earlier.

But we have yet to receive an official response on the Final Re-
port/Recommendations, but all the indications are that it’s been
killed by the Solicitor’s office. We are convinced Secretary Babbitt
has the authority to implement eco-royalty relief but are extremely
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disappointed that the Department has failed to adopt this concept
and particularly disappointed that they haven’t assumed leadership
in finding ways to make it work. GRBAC has done its job. Unfortu-
nately, the Department of Interior has dropped the ball, and a win-
win opportunity has so far been lost.

Cost recovery. In December 1996, the Solicitor’s Office issued its
M-36987 opinion, which claims that BLM not only has the author-
ity to recover all costs associated with minerals document proc-
essing, including NEPA documentation, but it is also legally man-
dated to do so. And I stress this “legally mandated” because, as I
heard it earlier in the solicitor’s testimony, this was shifted back
to the BLM to make a decision on whether to implement this or
not. This was not the thrust of the opinion. The opinion basically
said that BLM has to do it. So BLM is kind of between a rock and
a hard place.

We believe that this opinion is politically motivated by an admin-
istration that is more interested in creating an off-budget source of
funding and constraining mineral development on public lands
than allowing such development to proceed in an environmentally
sound manner. We are concerned the administration’s intent is to
balance the Federal budget and reduce the deficit by increasing
fees for public land users, such as oil and gas producers. New cost
recovery measures must not be aimed at providing alternative or
supplementary funding for BLM programs.

We especially take exception to the concept of DOI charging addi-
tional fees for minerals processing without assurances that BLM
service will be commensurate with fees paid. We have no guarantee
that customer service will be enhanced, permits expedited. We pre-
dict the majority of these fees would go to a general fund, not be
redirected back to programs in the geographical areas that gen-
erated these fees. This could lead to an unprecedented revenue col-
lection by the agency. If these additional funds are retained by
BLM, the revenue windfall, and I stress “windfall,” could lead to
further BLM budget cuts by Congress. This, in turn, would expand
the ever-increasing burden on industry and other public land users
to fund the Federal Government.

A coalition of industry associations, many of whom are rep-
resented here today, have submitted a FOIA request to determine
the extent of this cost recovery effort and its financial impact on
oil and gas operations on public lands.

Madam Chairman, you earlier in the testimony discussed the
idea of a GAO inquiry. We support that. We believe that’s a great
idea. We believe that this would provide an objective analysis and
come up with some reasonable recommendations. GAO could also
compare the revenue generated by the onshore oil and gas program
with the cost of the administration.

Industry already pays its own way. According to the MMS, in-
dustry paid about $650 million in bonuses, rents and royalties in
1996 to the Federal Government. It is our understanding that a
significant portion, about 25 percent, of this revenue is used to pay
for the administration of its oil and gas program before MMS dis-
perses to the States the net receipts share. It would seem that the
Department of Interior intends to charge industry twice for the ad-
ministration costs of the onshore oil and gas program.
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There is a limit to what industry is able and willing to pay. Oil
and gas operators, regardless of their size, have finite resources
available to them and will cease to invest in the exploration and
development of Federal lands if additional operating costs imposed
by the Federal Government render projects uneconomical. Further
decline in domestic exploration and development due to a cost re-
covery program would also have a significant socioeconomic impact
on Western States and their citizens who rely on such activities as
a critical component of their economic well-being.

But it’s been covered in earlier testimony. I was going to discuss
the de facto wilderness at length. The only thing I will say here
is that we support everything that’s been said about the BLM pol-
icy of withdrawing lands from leasing, both in Colorado and Utah.
We believe that a process has been utilized through the FLPMA,
a wilderness review process and land management review process
and so forth. And we, industry, bought into that. We have accepted
the results, and we believe the administration should do the same
thing.

NEPA concerns. In the two decades since FLPMA, NFMA and
NEPA were enacted, it is plainly evident that socioeconomic needs
and impacts and values have played little or no role in the Federal
decisionmaking process. When the lack of adequate analysis of so-
cioeconomic impacts and benefits in the NEPA process is raised as
an issue to Federal land managers, industry is often told that
NEPA merely requires an analysis of environmental impacts of de-
cisions. The cursory socioeconomic analysis included in the NEPA
documentation is of little value in making decisions which affect
the immediate and future economic conditions of user groups,
States and local communities. The conspicuous lack of attention to
socioeconomic benefits stemming from commodity development and
the adverse economic impacts of severe limitations on uses due to
aesthetic or other reasons is of tremendous concern to the Western
States who are adversely affected because they hold 90 percent of
the Federal lands within their borders.

Delays, uncertainty and costs associated with the NEPA process
are also primary industry concerns. While the Department of Inte-
rior has formally adopted the GRBAC NEPA Streamlining rec-
ommendations, we are concerned that little has been done outside
the application of the Jonah project in Wyoming regarding its im-
plementation. GRBAC’s goal was to improve the quality of docu-
mentation while cutting delays and paperwork associated with the
process by 50 percent. Even though the committee’s focus was on
the Green River Basin, the elements of NEPA streamlining should
be implemented Bureau-wide. To do so would be in the best inter-
est of the Department of Interior, industry and the public. The
Subcommittee could ensure and monitor DOI’s implementation of
NEPA streamlining recommendations by requiring an annual re-
port from BLM that identifies time, manpower and cost savings re-
alized by the agency.

The following RMOGA recommendations are designed to provide
for a balanced policy that encourages environmentally responsible
exploration and development of oil and gas resources on public
lands:
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No. 1, subcommittee support in the advocacy of GRBAC eco-
royalty relief recommendations.

No. 2, subcommittee advocacy in support for marginal gas
royalty relief and renewal of the stripper oil royalty relief pro-
gram.

No. 3, GAO study of the potential effects of the Department
of Interior’s cost recovery measures on the domestic industry.
| No.4, review of DOI de facto wilderness policy discussed ear-
ier.

No. 5, advocacy of greater consideration of socioeconomic im-
pacts in NEPA documents and the Federal decisionmaking
process.

And finally, an annual progress report from BLM detailing
implementation of GRBAC’s NEPA streamlining recommenda-
tions.

One final note. I just wanted to stress the importance that we
feel of renewing the stripper oil program. We feel this has been a
critical program in lengthening the economic life of many fields in
the Rocky Mountain region. And as far as I've been able to ascer-
tain, the target set by BLM in instituting the program has been
reached. The statistics bear that out. So I think the program has
been successful. We think it’s critical to renew that program.

We appreciate the opportunity to provide you with our views. I'll
be glad to answer any questions at this time.

[The prepared statement of Mr. Belton may be found at end of
hearing.]

Mrs. CUBIN. Thank you very much.

And I guess our next witness will tell us how well those GRBAC
things are being implemented. John Martin, McMurry Oil Com-

pany.

STATEMENT OF JOHN W. MARTIN, PRESIDENT, McMURRY OIL
COMPANY, INDEPENDENT PETROLEUM ASSOCIATION OF
MOUNTAIN STATES

Mr. MARTIN. Thank you. Madam Chairwoman and Committee,
thank you for having me here today.

I represent IPAMS’ hundreds of members that are independent
oil and gas producers in the Rocky Mountain region. And I'm here
as well to represent my company, McMurry Oil Company. We're
probably the tail of the dog here today, 17 employees and strong.
And I want you to know that we’re glad to be able to report from
the foxhole about how this EIS procedure is working.

Our Jonah field project is the test case for the GRBAC stream-
lined environmental impact statement process.

What I’'d like to do quickly is—I want to thank IPAMS first for
the staff and the people that helped contribute the remarks that
are contained in the written testimony. And I certainly concur and
will heartily support everything that is presented there.

However, I wanted to spend my 5 minutes to tell you some of the
day-to-day, real life things that we face as we try to develop oil and
gas on Federal leases. And so to that end, I want to talk briefly
about the environmental impact statement process that we've been
undergoing for some time, and in so doing talk about the legisla-
tion by regulation, which is alive and well, talk about the Endan-
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gered Species Act as it relates to that, and talk about air quality,
which are the—these are the topics that hit me the hardest in our
process.

I've heard, since the beginning of testimony today, that legisla-
tion by regulation really is the problem, and I couldn’t agree more.
Congress passes a well-intentioned law, and the Federal agencies
do with it as they will in many cases. And that’s difficult for us to
live with and to understand what we have to do.

Agencies tend to microregulate. I've seen a trend in the past 5
years where—you asked the question was it better 4 years ago.
Yeah, it was. It certainly was. And it’s tough now because every
single thing that occurs in any environmental impact statement
across the board, you see it show up everywhere else. It’s kind of
like a magnet. If it shows up in Cave Gulch, we’d better put it in
Jones, just to be safe. And it’s a lousy precedent, but it’s the way
it’s working.

The APD process, the permit to drill process that we go through
from the BLM, I think, is unreasonably long. It takes forever, and
it’s 30 days if it’s a miracle. It’s more likely 60 to 90 days, if there
are no problems, and God knows how long it will be if you find an
arrowhead or half an arrowhead or somebody thinks there might
be an endangered species nearby.

So at Waltman, there’s a Federal APD. Thirty days if it’s a mir-
acle. A hundred and eighty days, who knows. You can go to the
State of Wyoming and get permission to drill an oil and gas well
on a State lease or a fee lease and be out of there in two or three
days, and you’re going to be bound by some mighty tough regula-
tions. They don’t cut you any slack, but they give you the ability
to get going and get on with your life.

I think that the BLM should take heed of how Wyoming has its
processes going. Lease stipulations are growing every day. If you've
ever seen the book that comes out, look at the small print, lease
stipulations. The stipulations take up more print space than the
documents in the actual Federal parcels do. And I see that same
little tendency there, well, gee, if we've got a stip for that over
here, maybe we’d better put it on anything within 50 miles. You
can mark my words. That’s the trend that I see that is alarming.

We've had drilling delays and restrictions in Jonah field for some
of the doggonedest [sic] reasons. Most of them have had to do—a
lot of them have had to do with archeology. Archeology is a growing
field of interest in there. You know, we have to arch-check any-
thing. If they even think there’s a sign or whatnot, we're delayed.
We shut a rig down this winter because of frost restrictions. For
frost restrictions we put 14 guys out of work? Yeah, frost restric-
tions. Well, you can’t separate topsoil when the ground is frozen.
OK, so topsoil is more important than jobs. OK, if that’s the way.
The other reasons are archeology. You can’t really look for arrow-
heads and you can’t see pot parts very well if you dig it up in
chunks, rather than have the ground unfrozen.

I mean, those are the reasons, and that’s real. That happened to
us this winter.

I concur with Robin’s comment, and I think the Federal agencies
generally are in fear of lawsuits by environmental agencies and
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they react and make decisions accordingly. I've seen it. I can’t
prove it. But I tell you that’s my opinion.

The environmental impact statement process that’s supposed to
be streamlined, it really isn’t. We're going to get a record decision,
if we’re lucky, in November. It’s been delayed. It should have come
out in August. It’s been delayed, and I'll tell you why it’s been de-
layed, because the air quality provision of it is being argued among
Federal agencies. They can’t decide what protocols to use and how
to tell whether air quality is good, bad or indifferent. And so we
sit there, I guess, with our arms crossed, waiting for them to decide
how we address air quality.

Here’s what we have so far. And it’s not as impressive as Robin’s
stack, but it’s getting there. But the air quality part is not here yet.
We don’t know what it will do, what it will say. And air quality
is a critical issue to me. I've lived in Wyoming for 23 years. Nobody
can argue wanting good air quality more than I will.

But the problem is air quality is being used as an excuse. It’s
being used as the issue to drag this process on and perhaps delay
us, for whatever reason.

Quickly, because I know I'm running out of time, on the Endan-
gered Species Act, I've got a couple of things. It’s a well-intentioned
Act gone astray. It needs to be changed. It’s a tool—it’s a tool for
stalling or delaying. The listing criteria, I think, is flawed.

I have a solution. I say that no species can be listed unless 50
percent of the Congress can identify it from a picture out of 50
choices.

[Laughter.]

Mr. MARTIN. Yeah, that’s pretty funny, but you think about it.
I had it suggested to me that we have flip cards for our field per-
sonnel so we could recognize a Rocky Mountain clover, when I
asked what’s a Rocky Mountain clover. It’s not endangered, but it’s
a candidate. So we have to worry about the 100 million species that
exist plus candidates, plus subspecies and whatnot. The law has
gone astray, and it needs to be fixed.

And I will quickly say that our project at Jonah is the solution,
not the problem.

One important thing about socioeconomic impacts, I agree that
they are not given the weight they deserve. But there’s another as-
pect of it that I think is very important to be considered. We've
identified probably a trillion cubic feet of natural gas that we can
produce out of our Jonah field. Nobody will take the time, despite
my constant harping and carping, to determine the air quality,
whether it will be better or worse if that trillion cubic feet stays
in the ground or is delayed or an alternative fuel is burned some-
where else in the United States that might not be as good for the
air as natural gas. Nobody will sit and talk to me about that. It’s
a llo(it of work, but it’s a heck of a valid point. So I lay that on the
table.

And with that, I thank you for caring. I thank you for being kind
enough to come and listen to us. And I'd be happy to answer ques-
tions when you finish.

[The prepared statement of Mr. Martin may be found at end of
hearing.]

Mrs. CUBIN. Thank you, John.
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Next is George Fancher, Jr., Fancher Oil Company.

STATEMENT OF GEORGE H. FANCHER, JR., OWNER, FANCHER
OIL COMPANY

Mr. FANCHER. Thank you, Madam Chairman, for the privilege of
appearing before you and your staff on Energy and Mineral Re-
sources. It is time we examine the issues which are adversely af-
fecting our industry. You are to be complimented on your interest
in listening to some of the problems that producers in the Rocky
Mountain region are having with governmental agencies such as
the BLM.

The goal of government should be to encourage and help industry
be more efficient and to economically develop and produce the do-
mestic oil and gas reserves that are available in the United States.

My name is George Fancher, and I am the owner of Fancher Oil
Company, a small independent producer located in Denver, Colo-
rado. I have been active in Wyoming and the Rocky Mountain re-
gion since 1969. I am a member of IPAMS, WIPA, and so forth.

However, today I am not representing any organization, and my
comments reflect only my concern about the procedures used by the
BLM in approving the environmental impact statement for the Ex-
press Pipeline Project. As a result of my experience with the Ex-
press Project, I am concerned about the lack of a comprehensive
process to evaluate the need for and impact of an international
pipeline on local and State economies and to the domestic oil and
gas industry.

The Express Pipeline has been in operation for only a few
months, and its impact upon crude oil prices has already been felt.
Prices for crude oil have fallen by approximately $2.50 a barrel and
have virtually wiped out the bonus over posted price which Wyo-
ming crude oil producers were receiving. I expect that by the end
of the year that bonuses will no longer exist. This is due to the fact
that Express Pipeline will be shipping 172,000 barrels a day of
crude oil from Hardisty, Alberta, to its connection with the Platte
Pipeline here at Casper, Wyoming. I anticipate that substantial
quantities of crude oil being shipped on Express will be used to
compete with oil produced by Rocky Mountain producers in mar-
kets which include Wyoming, Colorado and Utah. The balance of
Express’s crude will be shipped eastward on the Platte Pipeline to
its terminus at Wood River, Illinois.

In my view, the BLM did an inadequate job of evaluating the im-
pact of this pipeline. In fact, the BLM capitulated to Express after
Express’s attorneys objected to the consultants’ analysis which re-
sulted in dramatic changes to their revised report.

While the initial report concluded that there would be a price re-
duction of $2.50 per barrel for all types of Wyoming crude as a re-
sult of the pipeline, the revised report concluded that there would
be a price reduction of only $.35 a barrel.

The initial report concluded that the potential total cumulative
loss of income to Wyoming producers resulting in the lower prices
could be as much as $2.1 billion. In the final report, the BLM con-
sultants concluded the potential loss of income resulting would be
a $.35 reduction, but by 2005 would be only $196 million. Thus, the
consultants changed their evaluation of cumulative impact to local
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producers from $2.1 billion to $196 million, a change of over $1.9
billion.

Now, because of the radical changes between the two reports, the
Wyoming State office of the BLM should have been very concerned
about this shift and sought independent review. The Wyoming
State office never independently challenged or even questioned this
dramatic $1.9 billion change and the consultants’ reversal of its ini-
tial conclusion. The WSO never disclosed the presence of the two
radically different socioeconomic analyses and never disclosed why
it rejected the initial report and accepted the revised report. They
made no attempt to quantify the loss of nonrenewable natural re-
sources which will result from the construction and operation of the
pipeline. Thus, the Wyoming State office of the BLM, breached its
obligations under NEPA to independently review and analyze the
consultants’ work on socioeconomic impacts and failed to ensure
the professional integrity of the analysis contained in the consult-
ants’ final report. The first time the public had an opportunity to
review the analysis performed by the consultants was when the
FEIS was issued.

In particular, on June the 13th, 1996, I learned that the consult-
ants had new information which would have caused them to reach
different conclusions from those in the final report. On or about
June the 20th, 1996, I spoke to Mr. Ogaard of the BLM about the
consultants’ new information. Mr. Ogaard informed me that he did
not really care if there was new information or if the consultants’
opinion may have changed, that he had to draw the line some-
where and the WSO was not about to reopen the case to consider
the impact the pipeline would have on domestic crude oil produc-
tion and related socioeconomic impacts.

It was, and is, reasonably foreseeable that the inundation of
large volumes of Canadian crude oil in the Rocky Mountain region
would cause the price of oil in Wyoming to fall and wells to be
shut-in, resulting in a loss of otherwise recoverable domestic nat-
ural resources, which violates one of the fundamental purposes of
the National Environmental Policy Act, which is the prevention of
waste of nonrenewable natural resources. The WSO was obligated
to evaluate and disclose “any irreversible and irretrievable commit-
ments of resources which would be involved in the proposed action
should it be implemented,” including the loss to domestic oil re-
serves resulting from the project.

As many as two-thirds of all marginal properties (including non-
heavy oil properties), could be lost during a period of sustained low
oil prices. The danger in losing the marginal wells is that, although
production from individual wells may be small, their collective pro-
duction is significant, accounting for one-third of all domestic pro-
duction excluding Alaska.

Nowhere in the analysis of the socioeconomic impact of the pipe-
line did the Wyoming State office address the impact of these regu-
lations which were promulgated by its own agency. Neither the
draft EIS nor the final EIS contained any analysis of the economic
limits of domestic oil production or any quantification of the domes-
tic oil reserves which will be lost as a result of the proposed pipe-
line.
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The failure of the BLM to adequately assess the impact of Ex-
press on local prices violates NEPA, which provides that it is the
responsibility of the Federal Government to enhance the quality of
renewable resources and approach the maximum attainable recy-
cling of depletable resources. Crude oil is a natural resource, but
it is depletable. If fields or wells have to be abandoned before the
resource has been produced to its maximum attainable limit, then
waste will occur. The prevention of waste of natural resources is
a fundamental purpose of NEPA. The broad aim of NEPA is well
established.

Here, economic and environmental effects are clearly inter-
related. It is reasonably foreseeable that the pipeline will cause a
substantial number of domestic oil wells to be shut-in, resulting in
the loss of otherwise recoverable domestic natural resources.

In summary, the process must ensure that the socioeconomic as-
pects of the NEPA process receive more comprehensive treatment
than was done with the Express Pipeline Project. The failure to
disclose the radical shift in the analysis of the socioeconomic im-
pact of this pipeline to the public must be prevented in the future,
especially where the lack of a truly independent analysis may lead
to the waste of natural resources.

In the future, our industry will be faced with similar situations
involving foreign oil and gas projects that will directly impact the
domestic energy industry. The Express Pipeline Project illustrates
the fact that no State or Federal Governmental agency has the
final or overall authority to evaluate the need for and the impact
of an international pipeline on local and State economies and the
domestic energy industry in general.

Because of the many questions that the Express Pipeline has
raised, I recommend that the government, in conjunction with in-
dustry, develop a comprehensive approval process for foreign pipe-
lines transporting foreign crude oil, natural gas and/or refined
products into this country which will evaluate the viability and ef-
fect of the project on all concerned.

Thank you.

[The prepared statement of Mr. Fancher may be found at end of
hearing.]

Mrs. CUBIN. Thank you, Mr. Fancher.

There’s just a common thread through everyone’s testimony
today that has had dealings with trying to get permitting accom-
plished for exploration and production.

I talked a little bit about an adversarial relationship between the
parties involved in the process. And certainly, another party that
is involved in the process was referred to by a couple of you on the
panel, is that the government, or the BLM, or the permitting agen-
cy, sometimes makes decisions based on whether or not they think
they are going to be sued by an environmental organization.

I don’t—I don’t believe that today there are companies that are
willing to pollute the land or the water or the air. I honestly, in
my heart, believe that everybody in this room wants to reach some
kind of balance between the environment, jobs in the economy, and
producing energy. I really do believe that.

And, you know, everyone might have a—different groups might
have a different take on where that is. But I do believe that.
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I wonder if just a couple of you from the panel would describe
to me what you think a win-win situation would be. Is there such
a thing as a win-win situation in today’s environment?

Terry?

Mr. BELTON. Well, ironically, I think the GRBAC eco-royalty re-
lief recommendation was just that. I mean, I think what it did—
one of the reasons we came out with our recommendations was we
threw off the table all the controversial issues. All the things we
couldn’t agree on we just threw off the table. And what we did was
we said let’s look for things we all want. And, you know, one of our
big issues was the added cost of NEPA documentation, cultural
surveys, inventories, you've heard the litany today of the problems
we’re having.

We need some way to offset those costs. Those are not our re-
sponsibility; they’re BLM’s responsibility. But we’re paying for it.

And if those costs increase—if those costs continue to increase,
it will put us out of business, essentially, because operators are
faced with the choice between operating on private land versus
Federal land. How long are they going to endure these kinds of
delays and costs? So this is one of our main concerns.

One of the main concerns of the environmental groups was to try
to mitigate potential impacts and to have a better way of assessing
those impacts.

I was surprised in the process to find that there were—there was
a lot of commonality. In other words, a lot of the conclusions we
drew were the same. We all felt the process was flawed, that the
documentation was flawed. And I found the environmental
groups—although this may sound naive, I always felt previously
that all they wanted was the longer it takes the better it is. But
that’s not what played out on the Committee. What played out on
the Committee is not the quantity of the paper and time, but the
quality of the analysis.

And so I think, once we stressed improving the quality of the
documentation while cutting the time and cost, it made sense to ev-
erybody.

So what you have is a tool that will enable operators to discuss
controversial issues fairly early on and put those issues to rest. But
you can do one of two things. One of the things it can do is it can
keep the project at the EA level and not into the EIS level, which
is time and money. The other thing is, even if there is an EIS, you
can settle those controversies early enough where you can move on.
You can get on with it.

The reason eco-royalty relief is so important it that it provides
an incentive for operators to come to the table and say, OK, we
really don’t want to have to go out and do a block survey on raptor
nests, but if we can reduce our royalties by those costs then maybe
we’ll agree to it. That’s not going to guarantee it’s going to solve
all the problems, but it’s a move ahead. One incentive that might
enable that process to move on.

So these are just some of the things that I think were win-win’s
that came out of that process and that I think are good. I think
eco-streamlining is another one.
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Mrs. CUBIN. My reaction to that is that in theory it sounds great,
but we just heard from John Martin, of McMurry Oil Company,
that it isn’t working.

Mr. MARTIN. Right, right.

Mrs. CUBIN. So I guess that’s what I'm asking. How do we facili-
tate a win-win situation, given what we have today?

Mr. NANCE. Madam Chairwoman, I think we have to get back to
the basics, and I think it has to be—somebody has to mandate, and
it probably is going to have to be Congress, mandate a multiuse at-
titude on Federal lands. I think if we could come to that, everybody
could come to a point where we start there and all the agencies are
focused in on that, then we can sit down and work out our dif-
ferences. But I think until that happens I don’t see it happening.
And I think it’s going to have to be mandated.

Mrs. CUBIN. Thank you. Mr. Tipton, you stated that Marathon
intended to appeal the lawsuit, Marathon vs. Babbitt, at this point;
is that right?

Mr. TipTON. That’s right. Those are our intentions.

Mrs. CUBIN. And it was thrown out. Would you refresh my mem-
ory? It was thrown out because they said Marathon didn’t have
standing because you weren’t entitled to bring—you didn’t have the
right to a permit or something?

Mr. TipTON. As it was explained to us, the reason it was thrown
out is the judge felt like he did not have the authority to grant us
a decision that would satisfy what he interpreted our request to be.
In other words, he said he did not have the power to force the De-
partment of Interior to grant us leases, which is not what we were
after to begin with. We just wanted the existing process to be en-
forced as it was intended to be.

Mrs. CUBIN. It seems to me that industry as a whole is harmed,
if you will, by being unable to bid on certain tracts of land. Has
Marathon sought out any other organizations that might want to
join with them in pursuing this action?

Mr. TipTON. You bet. We've publicized our efforts. We've gone
through PAW, RMOGA, and different agencies. As Terry indicated,
a lot of people are encountering the same type problems. There’s
general, widespread support for our cause, and it’s disappointing to
see the decisions that have been made so far.

And in the end, it’s not just the oil companies that are suffering.
Every delay in a well drilled on Federal lands is money that the
State loses in revenues. And as we stand now, battling money and
needs for school funding, all we’re doing is compounding the prob-
lem by continuing to delay access on Federal lands.

Mrs. CUBIN. I've heard some other common threads through this
discussion today. The NEPA process seems to be more involved
with the process than the result. Certainly, that’s true of the super
fund, where more than half of the money that’s paid into the super
fund goes to litigation, and actually there’s very little cleanup of
toxic sites.

The Endangered Species Act, Mr. Martin brought up the prob-
lems with that. In California, during the floods this year, there
were some levees that the Corps of Engineers said these levees will
fail, and when they fail, human life will be lost, but it would re-
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?uire a whole environmental impact statement to maintain existing
evees.

There were elderberry bushes on those levees. No elderberry bee-
tles, which is the endangered species, but the bushes.

The water came. The levees failed. And six people died.

And I don’t think that is what—I know that’s not what the law
is intended to do. And I think it’s just incumbent on everyone in
government, from the Congress to the people that work for State
and Federal agencies, to get a grip. This is just out of control. It
is just ridiculous.

Another point that I want to make that I picked up from a lot
of your testimony is that not only is it harder to invest in places
like Wyoming when you want to produce some wells, it’s easier to
invest in Oklahoma or Texas where you don’t have to deal with all
the Federal problems, but it’s easier, even yet, to take your busi-
ness overseas.

Now, environmental organizations, their main objection to the
production and exploration are possible degradation to the environ-
ment. Well, what kind of regulations are there overseas? Is this a
world environment or is this just a Wyoming environment because
it’s got public lands in it? I mean, we just have to get some common
sense into some of this.

Mr. Smith, I worked with you throughout the environmental im-
pact statement process there at Cave Gulch. I understand you don’t
have a record of decision signed yet.

Mr. SMITH. No. It’s due.

Mrs. CUBIN. So will you be real nice until it’s signed, or can I
ask you some mean stuff?

[Laughter.]

Mr. SMITH. Go ahead. I'll take my chances.

Mrs. CUBIN. Could you give me some examples of the breakdown,
I don’t care whether it was communications, but just the frustra-
tions you faced and kind of a time line on some of those things so
that I can have a good understanding, and an understanding in the
record, of the sort of things that we're talking about here? Because
I think if we don’t have specifics it isn’t going to help. So would
you mind doing that?

Mr. SMITH. Well, one example that Mr. Magagna brought up this
morning was a situation where we had State leases that were with-
in the Bullfrog unit. So the leases were committed to the unit.
However, they weren’t Federal minerals; it wasn’t Federal surface,
and so the BLM didn’t administer our activities on those leases.

We wanted to drill a couple of wells on those leases and run a
gathering line from those leases, from those wells on those leases,
to a central sales point in the field. That gathering line system, pri-
marily, would run from the wells along existing access roads to an
existing County highway, down to the metering station.

We were told that—well, let me first say what our position was.
Our position was that because these gathering lines were in the
unit that we didn’t have to file a right-of-way application, that we
could request approval from BLM with a sundry notice.

The determination at the local level was that no, we had to file
a right-of-way application, which we did, and in the interest of try-
ing to speed things along, once again, because we wanted to get
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these wells drilled and on-line so that we could start seeing some
revenues from them.

After we complied with that request and filed the right-of-way
application, we were then told that the approval of that application
would have to be withheld until the wells were drilled because,
until the wells were drilled and there was a need shown by the pro-
duction from those wells, we didn’t need to put the gathering lines
in. So they couldn’t answer right away.

Time frame on that was—I think we filed the right-of-way appli-
cation in July. We had a February 1 raptor stipulation out there
that we were fighting. I think we got approval in December, if I'm
not mistaken, to lay those lines. And it was approved through the
application of the sundry notice, rather than the right-of-way appli-
cation.

I think this goes back——

Mrs. CUBIN. So that was about 5 months?

Mr. SMITH. Yeah, about 5 months. Now, there were——

Mrs. CUBIN. For a right-of-way.

Mr. SMITH. Yes, for a right-of-way, less than two miles of gath-
ering lines.

It didn’t delay the production of the wells. I think there was a
misstatement this morning. We were able to drill the wells at the
time that we wanted to and get the wells on-line before the raptor
stipulations kicked in. So we didn’t have delayed production of
those wells.

But a tremendous amount of effort and frustration went into try-
ing to resolve that issue, which I think that you're aware of be-
cause we involved you in that.

Again, I want to say that many times the problem is the inter-
pretation of the regulations. Like John said, it’s not the act; it’s the
{nterpretation of those regulations that creates many of these prob-
ems.

Another example, I guess, would be the—I hate to even bring
this up, but the Chevron Waltman No. 43 well.

Mrs. CUBIN. I hate for you to bring that up. So does Tom.

Mr. SMITH. You heard this morning that we were allowed some
moderate interim development by the BLM. They were in a con-
sensus process, whereby a number of wells, I think 14 wells, were
allowed to be drilled while the EIS was being conducted, which was
a very nice thing for, I think, everyone concerned. We got some pro-
duction. We got some more wells drilled. We understand better the
geology of the field, which is very complicated. We understand bet-
ter how many wells we need to drill because of that.

One of the wells that we proposed was the Chevron Waltman No.
43. We proposed that well in the interim package because we felt
that we had a royalty rights issue or a drainage problem by an off-
site operator. In the consensus process a number of locations for
that well were proposed, and I felt like, matter of factly, and with-
out any analysis, that might be a problem, that this might be a
problem. So we're not going to approve that well.

I kept trying to raise the issue of drainage. And we still were de-
nied permission to drill that well.

At that point, we felt we had a problem that we had to resolve
then and there. So I went back to the BLM and sat down and said
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we have to resolve this; it’s not all right to have “no” as an answer
because we’re—our rights are being infringed on.

A number of solutions were discussed. And eventually, what hap-
pened was the 43 well location was approved to be drilled direc-
tionally. We gave up another well that had been approved in the
interim development package in order to keep the impacts of that
package at that same level. And that timeframe for all of that was
probably another 4 months, 5 months, of a lot of letter writing,
meetings and discussion, and finger-pointing and raised tempers
and other things.

Those are two of the best examples I think I can give you.

Mrs. CUBIN. I think you mentioned also that understaffing at the
BLM was a problem.

Mr. SmITH. Uh-huh.

Mrs. CUBIN. Could you go into that a little more for me, please?

Mr. SMITH. Yeah. It’s a situation that I think we’re facing in an-
other part of the State, rather than the Platte River Resource Area.
In southwest Wyoming, we have a unit called the Birch Creek unit,
and we're trying to get some wells approved over there. We sched-
uled onsites with the BLM personnel, who canceled on us twice due
to scheduling conflicts. We had a meeting with the district man-
ager, and she suggested that we get someone else in there to—
rather than somebody from that resource area office, but from an-
other resource area out, to sort of fill in for the people because they
were so overwhelmed by the APDs and onsites that they had to
come back. And what’s happened in that situation is that person
did work with us, but he won’t make a decision without talking to
the person that wouldn’t—or wasn’t able to come in the first place.

So we have a situation where the BLM personnel are just lit-
erally not able to handle the work load that they’re faced with.
That’s a seasonal thing over there because of the winter range re-
strictions that we have, too. I need to point that out. They go
months, I think, without a lot of APD activity and then, in the
spring, get hit with tons of them all at once.

So it’s difficult to solve. You can’t add staff and have them sit
around all winter waiting for the APDs to get in. But it is a prob-
lem that impacts the business.

Mrs. CUBIN. And did it impact—I mean, it seems to me I recall
having a meeting with BLM where they didn’t have a biologist that
they really needed to move Cave Gulch along expeditiously.

Mr. SmiTH. They do have a biologist in the Platte River Resource
Area, but Cave Gulch isn’t his only project that he’s working on,
although they did move the Cave Gulch to the list—to the top of
the priority list. Everything else can’t stop just because of that. He
still has to do other things, and that impacted his list somewhat,
too.

Mrs. CUBIN. Were you satisfied with industry’s role in assisting
the BLM develop the mitigation for raptors?

Mr. SMmIiTH. If you'd asked me that question 6 months ago, the
answer would have been no. But, as I said in my testimony, I think
that our relationship has improved dramatically, and I believe that
there’s a lot better communication between BLM and industry on
this project, and I think we are working constructively together
now toward cost efficiency and effective mitigation, which has been
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our goal. Our goal has not been to avoid mitigation, but to make
sure that the mitigation that we pay for doesn’t cost us more than
it should and that it actually works, that it impacts—that the im-
pacts that we'’re trying to mitigate are mitigated. That’s what’s im-
portant to us.

Mrs. CUBIN. Well, speaking about paying for it, would you ex-
plain to me exactly how the money bid is handled with all of this?
Do you just give money to BLM and they have the work done?
When you do a NEPA study or an EIS, how does that money trans-
action work?

Mr. SMITH. It’s between industry and the contractor, the consult-
ant that produces these reports. In this case it’s Gary Holsan. BLM
determines that the study needs to be done. We go to them with
the proposal. They respond to us and say you’re going to do an en-
vironmental assessment.

It’s our responsibility. If we’re not budgeted to do it, if we don’t
have people to do it, if you want us to do it it will be x-number
of years, generally an unacceptable number of years to industry. So
we say we will fund the study in order to expedite this process.

It’s a very strange relationship because the consultant is paid by
industry but works for BLM, which creates some concerns.

Mrs. CuBIN. OK. It’s paid for by industry, but they work for
BLM?

Mr. SMITH. For BLM. They are doing the analysis at the direc-
tion of and for the benefit of the Bureau of Land Management.

Mrs. CUBIN. “At the direction of,” explain that to me a little
more. BLM tells them what information they want or do they tell
them how to document it or what?

Mr. SMITH. Both. They—what industry’s role is—I think it’s easi-
er to describe what that is, is we propose an action. In the case of
Waltman-Bull Frog-Cave Gulch, we proposed drilling a number of
wells from a number of well pads.

The consultant then begins gathering information and working
with an interdisciplinary team within the BLM that’s comprised of
a number of individuals with different areas of expertise. And the
consultant has an interdisciplinary team that basically mirrors
what the BLM has. And those team members exchange informa-
tion, ideas, and discussions on their areas of expertise, and, gen-
erally, over time, produce a document like this.

Mrs. CUBIN. Is there much disagreement ever between the con-
sultant and the BLM?

Mr. SMITH. I'm not sure that I can comment on that. We’re not
generally privy to all of those discussions. So I'm not sure what
takes place. I'm sure there are disagreements. I'm sure there are.

Mrs. CUBIN. As time goes on, do you get—I mean, do they say,
well, we need more; we need more or—up front, or do they say
these are the things we’re going to need and these are the profes-
sionals we need to study them?

Mr. SMITH. In the case of Cave Gulch and Waltman and Bullfrog,
it’s been involving a data base. We have started out monitoring
small areas for raptor nesting, habitat and activity. And as the EAs
progressed and the EIS progressed, that area of monitoring has
grown and grown to the point that we are now monitoring an area
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of about 273 square miles, around the project area of about 40
square miles.

Mrs. CUBIN. So would you say that the uncertainty—or that un-
certainty with your investments and how much it’s going to cost up
front and—you know, is that a factor in when the company decides
where they’re going to invest their money?

Mr. SMmITH. Certainly. As you mentioned this morning, we have
budgetary constraints. There’s only so much money in the pot. And
the companies are going to invest that money where they can see
the fastest and the best return on their investments. A lot of eco-
nomic analysis takes into account the risk. And the risk in oper-
ating on Federal lands is whether or not you're going to be able to
operate this year or next year or the year after that. It’s very dif-
ficult to plan your business.

Mrs. CUBIN. Not even considering the risk of not getting oil or
gas when you drill.

Mr. SMITH. Yeah, that’s right.

Mrs. CUBIN. Mr. Nance, you mentioned in your testimony that
technology was not considered in the EIS for the Lewis and Clark
Forest. What kind of technology were you referring to?

Mr. NANCE. Well, evaluation technology primarily, but also the
ability to drill wells more efficiently and in a more environmentally
friendly manner. Nobody is going to go in to a high risk area like
Lewis and Clark and drill expensive wells without a fair amount
of data being required beforehand. And that data, in today’s world,
is probably going to be 3D-seismic. That can be done in a very envi-
ronmentally friendly way now. It can be very costly. It would prob-
ably be hand-held drills that would have to be walked through the
forest and you could drill a hole that is not very deep to—for the
charges for the seismic that comes out with a pile of dirt about this
high that is very easily filled back in and very little problems with
the surface. That can be done. A primacord can be used on the sur-
face. That may be a little noisy for wildlife around here. I'm not
sure. But there are several ways to do 3D-seismic in there to give
us an evaluation.

And while we think that there’s an awful lot of reserves there,
it’s all not going to be productive. So we have got to be pretty spe-
cific about our evaluation process.

But that’s going to be awfully expensive. And nobody is going to
be willing to go in there and spend that kind of money without the
assurance that you're going to get a lease or, when you get a lease,
that your permit to drill is going to be acted upon.

I think probably Robin can speak maybe to that better than any-
body. I think Chevron, as I understand it, has had a permit to drill
pending in the Lewis and Clark for about the last 16 or 17 years.
So nobody is going to do that sort of thing without the assurance
that they can do something with it. So it’s sort of like the chicken
and the egg thing. But it can be done.

And you said awhile ago that we all are concerned about the en-
vironment. And there’s not a soul here that’s sitting at this table,
I don’t think, that is choosing to live in the Rocky Mountains with-
out concern about the environment. We're going to do it in a sen-
sible way.
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And there are ways to do it. We can drill wells from a single pad.
Locations can be small, contained mud pits. There’s a lot of things
that can be done that was not considered at all.

Mrs. CUBIN. I think in your testimony that was related to the
Lewis and Clark Forest, National Forest.

Mr. NANCE. Yeah.

Mrs. CUBIN. Are you aware of other instances where that tech-
nology has been taken into consideration?

Mr. NANCE. Well, I believe down in Wyoming, in the Thrust Belt
of Wyoming, and in Utah. I can’t specifically tell you what fields,
but I'm sure that there—well, I know there is. There is Wyoming
and the Thrust Belt in Utah that have been done that way, and
Canada.

Mrs. CUBIN. So maybe just depends on the regulator that is look-
ing at the proposal than it is actual policy?

Mr. NANCE. I don’t know. I don’t know whether the regulator in
Montana really wants to look at the ability of industry to do that.
I think it’s the motivation behind why they’re making the regula-
tions that they’re making.

Mrs. CUBIN. It would seem to be.

Would you support legislation transferring—all of you or any of
you, transferring the responsibilities to the States?

Mr. NANCE. Absolutely. I think in one of IPAA’s recommenda-
tions that we do recommend the transfer of that kind of regulations
to the States. I think it would be much more effective.

Mrs. CUBIN. Mr. Fancher, I was very interested in your testi-
mony about the Express Pipeline. I have wondered, and I've asked
people, haven’t really been able to get a good answer.

I think it took 9 months to permit the Express Pipeline coming
down from Canada, across the international border. It’s my under-
standing it crossed seven rivers or

Mr. NANCE. In Montana.

Mrs. CUBIN. [continuing] in Montana, and then it came down
through Cave Gulch. It was permitted in 9 months?

Mr. FANCHER. Uh-huh.

Mrs. CUBIN. And Cave Gulch itself took a couple of years, and
it isn’t quite done yet.

Do any of you have any idea why that is?

Mr. FANCHER. I can explain. Well, I think they used the
Altamont right-of-way to some extent.

Mrs. CUBIN. And what did that entail then? What did that——

Mr. FANCHER. You know what the Altamont——

Mrs. CUBIN. Yes, I do.

Mr. FANCHER. That was a gas line they had proposed to built,
but they never did build. But they did acquire the EIS environ-
mental work on that prior to that.

Now, the Altamont line didn’t end up in Casper. It was going
down in western Wyoming. So they had to do some additional EIS
work. And we were amazed at how fast they got it done.

Mrs. CUBIN. So did the Express Pipeline buy that information, if
you will?

Mr. FANCHER. I don’t know whether they were given that infor-
mation or whether they bought it. I don’t know how they acquired
it, but they did use it. And I think that’s fine. I think they should
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be able to use whatever was available to them. There’s no sense in
reinventing the wheel, when you’re trying to do it again.

But regardless of that, just the size of the project and the fact
that they had to do additional EIS work, it was amazing to us,
comparing it to some of the projects that we have tried to get ap-
proval on in the past, much smaller projects, as to how fast they
were able to act on that.

Mrs. CUBIN. I think the thing that really just sort of makes me
want to laugh is that it went through Cave Gulch. It’s just hard
to understand that.

Mr. FANCHER. Strange things do happen.

[Laughter.]

Mrs. CUBIN. Well, they do. That’s right. And there may very well
be some other good reasons, but I have not been able to find any-
one that could give them to me, other than the information from
the EIS about Altamont. I was aware of that.

What do you recommend as a solution to the problems that you
pointed out with the environmental impact statement and the deci-
sion that was made for Express Pipeline? Where do we go from
here?

Mr. FANCHER. I think that we need to develop it. We’re going to
have other pipelines that are going to be proposed. I think there’s
six or seven new pipelines proposed from Canada into the United
States on the drawing board right now.

I think that the study that was done was inadequate, as I men-
tioned, and they didn’t really consider the impact that the line
would have on the economy in the States and on the domestic oil
and gas industry. And it seems like that government doesn’t care
what—if a—if a line or more imported oil has a negative effect on
our industry. They don’t care about that.

In other words, all that the American people care about, and I
perceive the government too, all they care about is they have cheap
energy, and they don’t care where it comes from.

And we’re losing our infrastructure. We're not going to be here,
when they need us down the road, if they don’t keep us in business.
And when I say keep us in business, we don’t want any subsidies
as such. We just want a level playing field.

We can’t compete with all the other countries around the world
because our standards are much higher. It costs us more to oper-
ate, yet we get paid a lower price, too.

Mrs. CUBIN. So am I correct in this summary of your testimony,
that you aren’t asking for any change or any action on the Express
Pipeline and that whole issue, but you would like to have some sort
of legislation protection, if you will, for future international pipe-
lines that might be built?

Mr. FANCHER. Well, I think that the impact of Express should be
analyzed for the benefit of the people in Wyoming, the municipali-
ties and so forth, that are going to be severely impacted, as well
as the State, because they have to figure out where they’re going
to make up the difference.

Mrs. CUBIN. I missed a little bit of your testimony. You said that
there was a big change in the report, and at one point a $9 billion
change in estimates. Who made that?
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Mr. FANCHER. Well, the—the BLM had a consultant that did an
analysis on the socioeconomic impact of the pipeline. It’s a con-
sulting firm they use by the name of Petroleum Information Cor-
poration. And they did this at the 11th hour. There wasn’t any so-
cioeconomic study done until the initial scoping analysis that was
a report which was done on Express pipeline. And so they hired
this firm at the 11th hour. And they did an initial report that said
there was going to be a significant impact.

Express didn’t like that. They made comments to the BLM. And
in 10 days they changed the report to reflect that there was only
going to be a small impact and only on sweet crude, not on sour
crude.

All of that is in my written testimony.

And so the reporting process was kind of a farce. And really, the
BLM considers that they don’t need to consider socioeconomic im-
pacts. In other words, that’s not their job. Their job is only to look
at what effects something like that has on the environment.

And that was the point I'm trying to make, is that there needs
to be somewhere in the process that we think that the BLM
through the NEPA process, that they should fairly review that sort
of thing. But if they don’t, I don’t know who else will or who else
would want to. And that’s something that I think you need to look
into.

Mrs. CUBIN. Thank you.

Mr. Martin, what do you perceive from all your years of experi-
ence to be the biggest threat to the oil and gas industry in terms
of land management policy? Is it access? Is it ESA? Is it air? What
is it?

Mr. MARTIN. Well, in southwest Wyoming, which is where most
of my experience falls from, it’s—the air quality issue is the one
that’s arisen to the forefront.

Mrs. CUBIN. Would this be Utah, Grand Canyon?

Mr. MARTIN. Yes, it’s the same area. It’s air quality as it relates
to any and every environmental impact statement that has been
done or is underway or that will be done because that’s the new,
difficult issue—I think that’s the most difficult issue to come to
grips with.

And to that end, I would like to clarify, in case there is any mis-
understanding, yes, we have had great difficulty with our environ-
mental impact statement process, as most of them are. But I think
the BLM managers are as frustrated with it as I am. And I think,
to their credit, they have done an enormous amount—I will give
them an A+ for effort. I think they are trying, to the best of their
ability, to make it work.

But I have seen the breakdown and the arguments over how do
you measure air quality, how do you get a baseline, what’s it going
to mean. And you can’t answer those questions. The data doesn’t
exist, or doesn’t exist in sufficient quantity, to allow for a decision
that you’re absolutely confident is correct.

And so what happens is the Federal agencies have not been able
to get together on a protocol. I think that they have now, but it’'s—
I really don’t know what it’s going to be, what it’s going to turn
out.
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And so that issue alone has delayed our EIS. Now, maybe that’s
a growing pain. Maybe that’s something that can, and should, and
ought to be eliminated in the future ones, but it’s certainly a big
problem for us.

But air quality in southwest Wyoming. You know, there’s the
matter of the 977 tons of NOx issue that came out. We don’t see
any legal basis for it. We think that if you study it and look at
what it really means, that it only includes our industry, doesn’t in-
clude other sources. It was thrown out on appeal, thank goodness,
but it’s still there. It’s going to trigger something, and I'm not sure
what, but it’s going to trigger something. And when it occurs, and
it’s going to occur sooner or later, because now anybody that has
any kind of a permit is rushing to the gate to get permits that use
up that 977, and one day a bell might ring somewhere, and I'm not
sure where we're going to be or what we’re going to do.

Mrs. CUBIN. I am in complete agreement with you, especially
when you look at the new proposal that Carol Brown has made
that the President has since come out in support of. I think that
you’re right. I think that’s going to be one of the problems.

I know you have to go, Terry. So I'm going to ask you one quick
question.

Talking about the de facto wilderness areas withdrawals, in your
testimony you said it was done in secret, secret agreements. Was
that with the CEC? Is that what you were referring to?

Mr. BELTON. Yes, that’s what I was referring to.

Mrs. CUBIN. OK. That’s what I thought. Thank you.

Mr. BELTON. Thank you.

Mrs. CUBIN. I don’t think I have any more questions for the
panel. I thank you for being here. I know some of you have planes
to catch, and I appreciate your being here. Thank you.

Thank you all for waiting. Would you raise your right hands?

[Witnesses sworn.]

Mrs. CUBIN. It has been a long day. Again, I thank you for bear-
ing with us all day.

And we’ll start this panel by asking Mr. Robert Hoskins, who’s
a member of the board of the Wyoming Wildlife Federation, to talk
to us.

STATEMENT OF ROBERT HOSKINS, MEMBER OF THE BOARD
OF DIRECTORS, WYOMING WILDLIFE FEDERATION

Mr. HoskiNns. Thank you, Representative Cubin, Members of the
Committee.

As you said, my name is Robert Hoskins. I serve on the board
of directors for the nonprofit Wyoming Wildlife Federation. Our
members are 4,000 hunters, anglers, and wildlife enthusiasts who
share an unwavering commitment to wildlife and the protection of
public lands in our State to benefit all citizens.

As you know, our executive director, Dan Chu, served on the
GRBAC. So if you have any specific questions about the GRBAC,
I would request that you direct those to him, since I was not on
that Committee.

In any case, today I will discuss what we expect from the
GRBAC’s recommendations to the Secretary of the Interior, as you
requested. In particular, I wish to address our one expectation that
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GRBAC failed to meet, assessing and mitigating the cumulative
impacts of industrial development on wildlife and wildlife habitat
in the Green River Basin.

What the GRBAC faced was the unprecedented intensity and
scope of natural gas development proposed for the Green River
Basin over the next 20 years. The GRBAC’s charge was to reach
consensus on managing two world class resources, the Basin’s mas-
sive natural gas reserves and its incomparable wildlife resource.

The GRBAC held its first meeting in March 1996 under a cloud
of misinformation spread by industry groups, not to mention Wyo-
ming State officials. Nevertheless, GRBAC members developed rec-
ommendations for the more efficient management of natural gas
development: NEPA streamlining, updated road standards, eco-roy-
alty relief, transportation planning, and partnership opportunities.

Unfortunately, in our opinion, the GRBAC dropped the ball on
protecting the Green River Basin’s incomparable wildlife resource.
It failed to address the Federation’s primary concern, the identi-
fication, analysis and mitigation of the cumulative impacts of in-
dustrial development on wildlife. Given our willingness to reach
consensus, particularly on the controversial eco-royalty relief, we
are deeply disappointed with the GRBAC’s failure to develop rec-
ommendations for dealing with the undeniable threat of cumulative
impacts. Therefore, we consider the work of the GRBAC unfinished
and we intend to vigorously press the issue until it is resolved to
our satisfaction.

What are cumulative impacts? Simply, and getting away from
the legal jargon, they are the disruptions, displacements, degrada-
tion, and destruction of natural resources by unsustainable human
economic activities that occur over a very long period of time.

The historical and scientific record of the cumulative impact of
man’s economic activities on the environment is unassailable. De-
veloping case law and legal scholarship on NEPA and watershed
protection—and the Green River Basin is clearly a major water-
shed—indicate that cumulative impacts analysis is necessary, espe-
cially when development on Federal land triggers substantive legis-
lation like the Clean Water Act, the Clean Air Act, the Endangered
Species Act, or the Migratory Bird Treaty Act.

Historically, no industry has remained unscathed from scientific
findings that its activities produce long-term, harmful impacts on
the environment. That’s what environmental laws are about.

Nevertheless, industry refuses to acknowledge the cumulative
impacts of its activities, claiming that we do not have adequate in-
formation that demonstrates those impacts, nor the technology to
mitigate them even if we did. From our standpoint, this claim
makes as much sense as would a claim that deferred equipment
maintenance has no cumulative impact on industry operations and
earnings.

The oil and gas industry cannot deny the facts. Over the last dec-
ade and a half, the scientific disciplines of conservation biology and
restoration ecology have produced much research into the long-
term harmful impact of human economic activities. Activities that
fragment and degrade wildlife habitat, or create opportunities for
exotic species to invade disturbed land, have severe, long-term im-
pacts. This research has been widely published.
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Industry’s primary objection to cumulative impacts analysis and
mitigation is the cost and the requirement that development, and
thus profits, be spread out over a long period of time. We don’t be-
lieve those complaints are good enough for the Green River Basin’s
incomparable wildlife resource. For the privilege of using publicly
owned resources for profit, we expect industry to accept full respon-
sibility for its actions and pay for its impacts on the Green River
Basin. Nevertheless, in the spirit of compromise we tried to meet
industry’s concerns over cost by supporting eco-royalty relief. If eco-
royalty relief comes about, we fully expect cumulative impact anal-
ysis to be funded.

We believe it would be easier for industry to embark on cumu-
lative impacts analysis and mitigation if it would integrate with its
operations an innovative, science-based management scheme called
adaptive management. Such an approach would treat all operations
as scientific experiments; that is, operations would be designed to
produce scientific information on cumulative impacts as a nec-
essary operational output.

In closing, I wish to make clear our expectations. We are com-
mitted to the GRBAC’s recommendations. Nevertheless, in return,
we expect the Federal Government and the oil and gas industry to
acknowledge their unqualified responsibilities to identify, analyze,
and mitigate cumulative impacts on wildlife, wildlife habitat, and
other public lands values. We believe that if development is pru-
dent and carefully managed over the long term, such impacts can
be mitigated if properly funded.

Thank you for this opportunity to present our views.

[The prepared statement of Mr. Hoskins may be found at end of
hearing.]

Mrs. CUBIN. Thank you.

Next witness is Mr. Tom Throop, of the Wyoming Outdoor Coun-
cil.

STATEMENT OF TOM THROOP, EXECUTIVE DIRECTOR,
WYOMING OUTDOOR COUNCIL

Mr. THROOP. Thank you, Madam Chair, and thank you for the
invitation to participate and the opportunity to testify today.

Robert, you certainly were well-rehearsed ahead of time. That
was right on 5 minutes.

Mrs. CUBIN. Take your time. We've listened to a lot.

Mr. THROOP. My name is Tom Throop. I'm executive director of
the Wyoming Outdoor Council, and we go by the acronym of WOC.
And we are all Wyoming, as we’re unaffiliated with any regional
or national organizations. And we do appreciate the opportunity
and the invitation.

At the same time I need to tell you that the public interest orga-
nizations from our sister States of Montana and Colorado are very
upset with this hearing, as you may know. The scope of the hearing
directly relates to issues that are being dealt with in those States.
Witnesses have been here representing seats in industry that hear
from both of those States, who have been here from both of those
States, yet there was no notice or invitation to the public interest
groups in Colorado or Montana.
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Our phones rang off the hook all last week. And I promised them
that I would relay that concern. They view this hearing and proc-
ess as extremely unfair and do believe that if you’re going to dis-
cuss issues that affect their States, hearings should be held in
those States. And you may well plan to do that, but they are not
aware of that, nor am I, and that public interest witnesses from
those States should be invited to testify. And again, I promised I
would tell you that.

Let me begin by reminding the Committee that the lands in
question are public lands, owned jointly by all the citizens of the
United States. By law, these public lands must be managed and,
in fact, are mandated to be managed for multiple use.

In the definition of multiple use, it states the resources are not
to be managed for the greatest economic return or the greatest unit
output. Increasingly, however, we are seeing a fundamental shift
away from a multiple use to a dominant use for energy and min-
eral development, which I think this has been aptly demonstrated
today, often at the expense of the public lands’ uses for wildlife and
habitat, open space, historic recreation opportunities, clean air,
clean water and overall environmental quality.

The BLM’s management plans for the public lands in Wyoming
that are, in part, the subject of this hearing today, authorize oil
and gas leasing on an astounding 98 percent of the total lands
available, including crucial big game wintering, areas of critical en-
vironmental concern, and areas having high scenic routing.

Presently, oil and gas leases cover the vast majority of the areas
under discussion, approximately 90 percent, and do not carry stipu-
lations sufficient to protect the surface resources on these lands.

There are, in fact, a multitude of uses and very significant envi-
ronmental issues to be dealt with on the public lands of the Green
River Basin and at Cave Gulch. For example, Federal law requires
that there be careful review prior to development activities on
these lands. For example, there are cumulative impacts to a host
of wildlife species and their habitat.

Let me assure you that the air quality and visibility issues are
a very real and legitimate issue, not an excuse. And there are a
host of groups that are working on these issues. These groups have
not reached consensus on how to protect Class I wilderness areas
from emissions, nitrogen, and volatile organic compounds, VOCs.
Maintaining historic recreation opportunities, implementation of
the Clean Water Act on public lands, protecting significant cultural
and archeological resources are also significant environmental and
land use considerations that must be dealt with before these lands
are developed.

Concerning the GRBAC, we did request the formation of this
process, and appreciated the Secretary’s appointment and Assistant
Secretary Bob Armstrong’s personal attention to the Committee in
this process. The GRBAC, as Terry Belton aptly described, was a
collaborative process that we enthusiastically endorse. Certainly,
Mr. Hoskins was correct that many of the issues that we wanted
to be dealt with were not dealt with. But one of the ground rules
is that issues that we could all agree on would be dealt with and
those we didn’t agree on would be set aside.
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Most of the recommendations can be implemented administra-
tively. For example, the excellent work that was done by the com-
mittee on transportation issues. We certainly hope that the Sec-
retary will approve the primary, outstanding issue, which is the
eco-royalty relief. If the Secretary does not approve eco-royalty re-
lief, there is a readily available alternative that will accomplish the
same objective that you ought to be aware of. The BLM can change
its policy for Wyoming and give Wyoming BLM the authority to au-
thorize offsite mitigation, like is done in other Western States.

And finally, I wanted to mention on this issue that, though this
issue is not resolved, we feel strongly that the government should
not pay for industry’s NEPA analysis. This is their responsibility.
It should be a cost of their development proposals.

We are surprised and disappointed that Cave Gulch was charac-
terized as field development delays. And we obviously have some
intense personal experience with that issue, as you know. We were
involved throughout the process.

Cave Gulch is on a fast track the likes of which we’ve never wit-
nessed before for a major, full field development project. While a
fast-track EIS has been underway during the past year, industry
was given virtually everything it wanted in the interim develop-
ment agreement, that we clearly agreed to and clearly supported,
but even though, such a far-reaching interim development agree-
ment was unprecedented. Even though the interim development
agreement was a collaborative process, it was agreed to by all the
parties. BLM broke the agreement when one of the companies
wanted one more well that was specifically excluded because it was
deemed to violate NEPA. We've been around that one before.

The final EIS is on the street. The BLM openly admits that their
decision sacrifices other resources on the public lands in this area.
For example, because industry didn’t like it, BLM deleted the
raptor recovery area for a species that is in Canada for USA list-
ing, the Ferruginous hawk.

Though most people believe we should be taking actions to pre-
vent listing of threatened and endangered species, BLM takes an
action at Cave Gulch that cumulatively adds one more step toward
listing.

Cave Gulch operators can say that they have some—Cave Gulch
operators say they have somehow experienced obstructions at Cave
Gulch. From our perspective, it’s the best demonstration yet that
Wyoming is still viewed by some of those companies as a Third
World resource colony, where quick and easy is all that matters.

The best gauge to demonstrate whether we have a problem or
not are the numbers. To quote from the April 9th edition of the
Star Tribune, the rig counts for Wyoming and the Rocky Mountain
region have soared over the figures from last year. According to the
Petroleum Information Corporation, Wyoming had 15 rigs in the
State at the same time last year. This year, there are 35, or a 133
percent increase. Wyoming had the largest increase in the nation,
twice the increase in No. 2 Louisiana. For the Rocky Mountain re-
gion, the rig count is up 36 percent. In addition, there are hun-
dreds, if not thousands, of wells that have been approved that are
not being developed by the companies who hold approvals to de-
velop it, because of market problems, higher priority projects and
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a host of other economic reasons. Examples are 72 wells at Stage
Coach Draw, 750 wells at Wamsutter 2, 1,300 wells at Fontenelle,
and 1,300 wells at Moxa Arch have all been approved, just to name
a few.

Things are pretty busy here in Wyoming. And if allegations of ac-
cess and regulatory issues are any kind of inhibitor to development
in the State, it’s nothing more than a thinly disguised attempt by
some, certainly not all, oil, gas and mineral companies to com-
mandeer this nation’s land to their own use.

In closing, the single most important factor in expediting devel-
opment, and I'd like to echo precisely what Terry Belton said, but
in my own words, is industry’s willingness to come to the table
early in the process to participate in identifying key issues early
and to work in good faith to resolve issues early with the U.S. For-
est Service, EPA, the U.S. Fish and Wildlife Service, the Wyoming
Game and Fish Department, to name a few, as well as the citizens
of Wyoming.

Historically, industry has instead ignored the pleas for collabora-
tion and, as a result, has forced many of the significant issues to
be dealt with in appeals and litigation. Fortunately, we are begin-
ning to see the culture of decisionmaking change—for example,
GRBAC and a host of quality air quality processes that are cur-
rently underway. But we still have a long journey ahead of us.

And, Representative Cubin, I plead with you to play a construc-
tive role by working to help bring the parties together to find solu-
tions to the problems that we face. Now, I must admit today has
felt a little bit more of a witch hunt.

[The prepared statement of Mr. Throop may be found at end of
hearing.]

Mrs. CuBIN. Thank you very much for your comments, Mr.
Throop.

I first will respond to the out-of-State folks who wished that they
had been invited.

We encouraged for many weeks the Democrats on the Committee
to identify the people that they wanted us to invite. I guess they
didn’t care whether or not people came, because they never did do
that. I knew the people in my State that, you know, I thought
would present a good picture, you being one. And so that’s why
these folks were invited.

And as I said earlier, we will have more hearings. This is just
one of several. So no one ever will be barred from the process as
long as I have the chairmanship of this Committee. I think it’s very
important.

You and I have worked together earlier. I want to ask you some-
thing. It’s kind of a—I hope it’s not a personal question, but maybe.

When we talked out at the BLM building, at that time you were
very upset about something that happened. And I'm not passing
judgment on who was right or wrong because, frankly, I don’t
know. But I wonder, now that this time has passed, are you still
willing to hang in there and try to get solutions made, like you
were doing at that time, and so that one incident there, that No.
43, didn’t sour you on the whole process of cooperation?
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Mr. THROOP. Absolutely. Let me be very clear about this. Our
primary method of problem resolution is through collaboration and
cooperative decisionmaking among all the parties.

I want to be equally candid with you and tell you that, most of
the time when we seek collaborative processes with many of the
multinational corporations that do business in this State, we are
told clearly that they aren’t going to give us the time of day unless
we can stop their project or slow their project down to a timetable
that’s not acceptable to them. And unfortunately, the culture, his-
torically, has been appeal and litigate first and then you can begin
discussions.

That is not the way we want to do business. We would like to
collaborate on every issue and are absolutely sincere that the solu-
tion is getting the parties together early in the process, identifying
issues, and trying to resolve those issues.

They're not always going to work. And I think, by and large, the
Cave Gulch interim development process was, over all, a positive.
There was a problem as time has passed, and I think the primary
problem was between our organization and Chevron. And I still
consider Robin Smith, you know, an acquaintance, a friend, and
somebody I respect, and harbor no personal animosities or resent-
ment.

But I think the primary problem we have here is companies who
want to work through a regulatory process that’s as minimal as
possible with as few distractions as possible. We are a distraction,
and collaboration is a distraction, and they won’t do it unless
they’re forced to do so.

But from our perspective that’s our No. 1 approach. We will al-
ways do it first. It’s a sad commentary that we have two attorneys
full-time on our staff, but that’s the way we’ve been forced to do
business in this State, appeal, litigate first, and then you get their
attention and they’ll give you their attention and then you can
begin to find some collaborative solutions. Even when we have an
appeal or even when we have litigation, we are always looking for
that opportunity, get the parties to the table and try to collabo-
ratively come up with something that will work for all of us.

But unfortunately, until very recently, those opportunities have
been very few and far between, and hopefully that climate is
changing.

Mrs. CUBIN. Are you satisfied with the final EIS on Cave Gulch?

Mr. THROOP. We are unequivocally not satisfied with the final
EIS on Cave Gulch.

Mrs. CUBIN. Do you think that you could be and still have devel-
opment?

Mr. THROOP. Oh, absolutely, absolutely.

Mrs. CuBIN. What would those—what changes would there be?

Mr. THROOP. Well, we strongly believe—let me say, first of all,
we are not going to appeal the final EIS, even though we're dissat-
isfied with it. From our perspective, we believe that that area, for
lack of a better way to describe it, will become a national sacrifice
area, that the other resources will be sacrificed. It will be converted
to a dominant use for oil and gas. And we believe that there’s noth-
ing that we can do to prevent that from occurring.
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Now, specifically to your question, there are a number of steps
that the industry, in collaboration with the Federal agencies, could
have taken to have protected the raptors. They chose not to do so.
As I mentioned—I think, as I mentioned in my testimony, I actu-
ally made a good note of that piece, but there was—let’s see if I
have that. No, I did mention that the raptor recovery area was
originally proposed. That is something that would have—if that
had remained in the document, that would have resulted in a bet-
ter decision. One has to understand the Ferruginous hawk. They’re
very susceptible to human activities. And we believe extremely
strongly the consultants that we've been consulting with. We be-
lieve very strongly that the land will not be adequately protected
for Ferruginous hawk and other species. And again, we believe that
in this area we're moving to a dominant use.

And that’s a scenario that were seeing throughout Wyoming,
where you have 98 percent of the available lands in the Green
River Basin that are available for oil and gas leasing and develop-
ment. That’s not multiple use. That’s dominant use. Many other re-
sources will be sacrificed in that process. Very special areas that
should be protected, critical habitat, areas of environmental con-
cern, are not being adequately protected.

So again, we think that if we had had the parties together there
truly would have been a collaborative process. There was a collabo-
rative process in the interim. Coming out of that interim develop-
ment at Cave Gulch, there was the—kind of theory or thought that
there may be some collaborative efforts toward the final EIS. None
of that happened. There was zero collaboration. But again, we’re
folding the tent on that one. We think that that’s a lost area, and
we're going to let it go.

Mrs. CUBIN. You know, I think balance—balance has to be the
most important word to each and every one of us.

You know, I talked to you a little earlier about the levees in Cali-
fornia that were not repaired. There was an amendment on the—
offered to the Endangered Species Act. And what it said was in
order to save human life or prevent substantial property loss you
can maintain existing levees without doing an environmental im-
pact study. That was defeated in the Congress because the Sierra
Club and a lot of the environmental organizations came in and lob-
bied against that. People voted and have subsequently said let’s
have another revote on that, I didn’t understand that six people
were going to die.

And I know those kinds of things hurt what you believe in, just
as much as somebody polluting an area hurts what these producers
believe in.

And so I'm glad to hear that you do want to continue to talk
about these issues and try to get them worked out so we don’t have
to deal with those extreme things and say, see, that’s your fault
and, see, that’s your fault. I think assessing blame is certainly not
a constructive thing to do and it certainly is a waste of time.

Would you tell me a little bit about what you meant in this state-
ment. In your testimony you said BLM can change its policies for
Wyoming and give Wyoming BLM the authority to authorize an
offsite mitigation, like it’s done in other Western States. What were
you referring to there, Tom?
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Mr. THROOP. If, let’s say, for example, there’s a full field develop-
ment that is approved and APDs are approved where we have, let’s
say, 8 wells per section or 16 wells per section. I think it gets very
obvious at that point that, with a well every 40 acres or a well
every 80 acres on a leasehold, that the opportunities to do onsite
mitigation for the loss of other natural resources are nonexistent;
and if there is going to be mitigation, it’s going to have to be offsite.
There are other Western States where BLM is given the authority
and, in fact, does use offsite mitigation as a way to mitigate im-
pacts to development on BLM lands. I know New Mexico is an ex-
ample of one State where BLM in that State uses offsite mitiga-
tion.

In Wyoming, there’s a decision, and I think it’s at the Wash-
ington, DC, level, but there’s a decision that Wyoming could not
use offsite mitigation in order to mitigate impacts on a leasehold.
If that policy were to be changed and BLM was given the authority
to authorize and utilize offsite mitigation in the decisions that they
make in this State, in large measure eco-royalty relief may not be
as necessary.

Mrs. CUBIN. That’s just what I was thinking, wouldn’t eco-royalty
relief address that?

Mr. THROOP. Eco-royalty relief would clearly address that, and
we clearly support that. We were part of the process that made
that recommendation, and we unequivocally support that. But it
sounds like it’s going to be difficult to get it through the executive
branch, and if it is to be adopted it’s going to have to be done by
the legislative branch. And I thought your comments were particu-
larly insightful about the advantages and disadvantages in doing
that legislatively.

Mrs. CUBIN. It’s hard to know, isn’t it?

Mr. THROOP. It’s hard to know and, if it’s not possible to do that,
a fall-back position, clearly a second strategy, may be to do the off-
site mitigation.

Mrs. CUBIN. You said that BLM in New Mexico can do offsite
mitigation, but the BLM in Wyoming can’t. Who makes that deci-
sion, who can and who can’t?

Mr. THROOP. I'm not—and, in fact, if Dan Heilig, who’s our asso-
ciate director and the head of our legal department, was here, he
could tell you that. I'm a little bit unclear. Mr. Pierson may be able
to answer that question.

But my understanding was that that was a policy decision that
was made by BLM in Washington, DC. And I do not know why
there would be a difference between policy decisions for implemen-
tation between New Mexico versus Wyoming. And I will, for myself,
figure that one out.

Mrs. CUBIN. Some of those things are a mystery.

Mr. THROOP. Yes.

Mrs. CUBIN. You referred to a 90 percent figure of land that is
available. Are you saying that the oil and gas industry impacts 90
percent of the land? Is that what you meant?

Mr. THROOP. What I meant here was, of the BLM lands that are
available for leasing in the Green River Basin and in the Cave
Gulch-Bullfrog area, it’s my understanding that approximately 90
percent of those lands are under lease, of the BLM lands.
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Mrs. CUBIN. You were on the GRBAC, weren’t you?

Mr. THROOP. I was not. Dan Heilig, our associate director, was.
I followed the process pretty closely. So, like Robert, I can’t defini-
tively respond to specific questions.

Mrs. CUBIN. I asked the other panel what would—and I think
you've answered it partially, but just so you have the opportunity
to add more, if you wish, what would you consider to be a win-win
situation for minerals development from where you sit today?

Mr. THROOP. And I want to make it very clear that I fully agree
with you. The most important word is balance, you know, is mul-
tiple use, is balance, in the allocation of how resources are used
and protected on public lands. And I believe strongly that there is
a win-win situation in virtually every issue that we face. And I
think what it takes is it takes parties who are willing to invest in
the collaboration. I think it takes parties who are willing to leave
their egos and their predetermined positions at the door, be willing
to identify issues early on in the process, be willing to compromise,
be willing to work with the other parties, to try to walk in one an-
other’s shoes and resolve each other’s issues. And I believe strongly
that that can be done.

And specifically, in oil and gas development of minerals, it’s very
important to the economy and the future of Wyoming. I have two
children in schools in this State and they’re getting a good edu-
cation, and I know where the resources are coming from, and I ap-
preciate it.

But we don’t have to, to a frenzy, destroy the other crucially im-
portant public land resources in the wake of that development,
where we have crucial winter range, wildlife habitat, calving areas,
migration corridors. There can be protection for those areas.

Where there are raptor concentration areas and there are sen-
sitive seasons, I think we can put on seasonal restrictions that will
work for industry as well as work for the other resources. Where
there are soils problems or where there are air quality concerns or
where there are water quality problems, we can work together to
try to find solutions that allow development to go forward but not
sacrifice those other resources.

And I clearly believe that that can be done in a balanced fashion
that brings all parties to the table and gives collaborative solutions.
We just haven’t quite arrived there yet. I think the GRBAC is a
good start.

I'd like to mention that on the Jonah 2 project I was very sur-
prised to hear John Martin say that that process is not working.

We have been very involved in that Jonah 2 project. And I will
tell you clearly that one of the biggest problems that we had in
Jonah 2 and other projects in southwest Wyoming is that BLM was
very late in the process to bring other cooperating agencies to the
table. They knew the Forest Service was going to be involved. They
knew the EPA was going to be involved. But they tried to shut
them out of the process until it was obvious they could not do so.

Industry and BLM were very late in getting the scope and the
details of the project in Jonah 2 to the other agencies so it could
be modeled, in the first place, and determinations could be made
as to what kind of air quality impacts there would be. There has
been a delay from August to November. But frankly, the primary
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reason for that delay is BLM and industry was very late getting
the scope and details of the project to the other agencies so they
could model and provide input.

Mrs. CUBIN. Well, I think Mr. Martin’s testimony was that the
problem was they disagreed. So even as we speak, there’s a stale-
mate, and they can’t move forward. And the success was, the way
I would interpret it, to be measured by whether or not, in fact,
going through the steps they did would reduce the amount of time
to complete the NEPA process. And I think his assessment, what
I understood him to say, was that it wasn’t working because it
wasn’t achieving the goal they set out to achieve.

Mr. THROOP. And I'm telling you I believe strongly that it is defi-
nitely achieving the goal that GRBAC set out to achieve. The proc-
ess is not stalemated. The process is moving forward. I've attended
those same meetings. In fact, I didn’t see him at the last meeting,
and I was at the last meeting. But I'm here to tell you I think the
process is going forward very well and that could be a model.

If you also look at Mr. Martin’s testimony, he also talked about
how he felt that the air quality requirements they’re going to face
in that project were unfair and that we should be able to pollute
a little here so we can possibly have some beneficial impacts on air
quality maybe in some larger area somewhere else. That’s not the
law. This is the largest Class I clean air shift in the lower 48
States that is potentially going to be impacted here. There are
Class I wilderness areas that have been designated by Congress.
The Clean Air Act is very clear that those wilderness areas cannot
be degraded. And that’s what this process is all about now, is try-
ing to determine how do we facilitate development but at the same
time not negatively impact one of the single most significant re-
sources that we have in the State. And that’s the largest block of
clean air in the entire lower 48 States.

Mrs. CUBIN. I think I'll let you take that up with Mr. Martin.

Mr. THROOP. Sure.

Mrs. CUBIN. That would be a good place to work it out, to start.

What is your response to the fact that, because of the difficulty
that is experienced in dealing with the Federal Government in try-
ing to get permits, that investment goes to Texas, Oklahoma,
places where they don’t have public land to deal with, and then,
on top of that, maybe worse, to other countries. What is your reac-
tion to that?

Mr. THROOP. Well, let me be very clear with my reaction. I don’t
believe it.

Mrs. CUBIN. Oh, that’s interesting. I sure do.

Mr. THrOOP. Oh, well, we may have a difference of opinion on
that. But you look at the number of companies, you look at the
number of operators that are actively involved in development in
this State, and you look at the time lines for the processes, you
know, here compared to other Western States, and my under-
standing is all of the information indicates that there’s nothing out
of the norm here, that what we’re experiencing——

Mrs. CUBIN. I'm not talking about just Wyoming. I'm talking
about public land States.

Mr. THROOP. And there may well be an issue there. But I think
we do, again, need to remember that these are public lands that
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are owned by every single citizen of the United States and Wyo-
ming, and that there are other extremely important resources on
those lands.

And GRBAC, I guess I heard earlier that the number of months
was 16 months, was the target for getting an EIS completed. I
think if we look at the Cave Gulch EIS process, it’s probably pretty
close to 16 months. And I don’t think it was many more than that.
If we count back and look at those dates, I don’t think it will be
many more than that. And again, that process and project was very
definitely fast-tracked, and many of the other public interests not
adequately considered.

You know, again, I don’t believe that these large companies who
are doing business here are disadvantaged in this State.

Mrs. CUBIN. Even over Louisiana or Alaska?

Mr. THROOP. No.

Mrs. CUBIN. You don’t think that it’s a disadvantage to have to
do the environmental impact statement and go through all of the
things required to get that when you don’t have to do any of it in
Louisiana?

Mr. THROOP. I definitely do not, because these are different
lands, these are different resources. These are public land re-
sources. And the numbers speak for themselves. You know, again,
what are we, the No. 2 natural gas-producing State, behind New
Mexico? We have a very active oil industry in this State that cer-
tainly has had more impacts—in fact, they both have had far more
impacts by market price and access to transportation of product
than any other factor. And if you look at the amount of product
that we're producing in this State and you look at the number of
companies that are doing business in this State and, if they are
truly, in fact, here for the long-term, they should be willing to roll
up their sleeves and work for the citizens of Wyoming. You can cer-
tainly get access to that resource for the national benefit, but also
to protect those other crucially important land resources that are
on those lands, some of the most spectacular wildlife herds in the
country, the cleanest air in the country.

Mrs. CUBIN. I love it.

Mr. TuroOP. We all love it. So let’s have balanced decisions that
protect those resources while developing oil and gas for this State
and its nation’s future. It’s all very obtainable.

Mrs. CUBIN. Didn’t mean to leave you out of this whole thing.

Would you give me your response to my question about compa-
nies going out of the State dealing with the Federal Government
and also going out of the country as well?

Mr. Hoskins. Well, first of all, I will point out that these are, in
fact, public lands and they are part of the sovereignty, sovereign
ownership of the people of the United States. As Tom said, they're
not going elsewhere. If they make that decision, that’s a business
decision.

I think one of the things that truly bothers me, when I hear a
lot of talk about the socioeconomic impacts and the failure to ana-
lyze those, we should ask ourselves what true benefits are we get-
ting from the oil and gas industry in this State. Obviously, most
of our tax revenues come from mining, but also oil and gas. And
you have to ask yourself what benefit to the State is such a reli-
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ance on a small and narrow range of economic development. And
when I think about the issues of companies deciding to go else-
where, I have to think it might be something like when the mili-
tary bases closed around the country. And a lot of people might—
you can talk to those who say one of the best things that ever hap-
pened to them was that the military base closed, because it forced
the community to think about its long-term economic development
in terms of diversity, rather than relying on one resource to fund
their areas.

Economic extraction of minerals from the West over the last few
years has been associated with a number of things. One of the big
problems, when the boom started in 1970’s, was the impact on—
the socioeconomic impact, alcoholism, drugs, crime, additional im-
pacts on infrastructure and those kinds of things, and that’s why
Wyoming passed the industrial siting act, to try to deal with some
of those things.

I think the issue then comes down to what degree will the oil
and gas industry be a part of a diversified economy in the West,
and I think right now it is not. And so my personal belief—and I'm
not going to say this is the Wyoming Wildlife Federation’s, but my
personal feeling is that we need to look at controlling the develop-
ment of oil and gas in this State and the West to allow commu-
nities to sit down and do the hard work that’s necessary to look to
the future and diversify their economies, because it is simply not
happening now.

Mrs. CUBIN. Why isn’t it happening now?

Mr. HoskINS. It would be just a personal opinion. I believe that
it’s largely cultural, that we have been doing extraction in the West
for over a hundred years now and we’re just addicted to it. It’s an
addiction, like an addiction to alcohol and drugs. We are addicted
to the easy money that comes out of the minerals industry. You
know, we in Wyoming don’t have to pay income tax. That’s great.
What happens when the oil and gas industry goes into a bust, like
it did in the 1980’s?

Mrs. CUBIN. Where are you originally from?

Mr. HOSKINS. I'm from North Carolina, and I grew up raising to-
bacco, and so all of my friends who stayed in tobacco were looking
at the same kinds of things that I think that people in the West
who are involved in the extraction industries are looking at. And
in North Carolina, people simply don’t want to think that things
will be different. And right now they are learning that it is going
to be different, although they’re probably going to be able to ship
everything overseas to—because people smoke quite a bit overseas.

Mrs. CUBIN. You know, just the response that you've given, as
compared to the response that Tom gave us, it seems to me you
have different goals. Tom would like to achieve some balance and
be able to produce the resources, and you would like to not produce
the resources.

Mr. HoskiNs. What I'm saying is I would like to see more diver-
sity in the economics of the West, and we simply don’t have that
now.

Mrs. CUBIN. I find it interesting that lots of times people move
here because they love it. Then the first thing they want to do is
change it to how it was where they came from or something and
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eliminate what they came here for in the first place. I'm not saying
that’s you, but I find that a lot.

Are you satisfied, Robert, with the EIS on Cave Gulch?

Mr. HoskiINs. Well, once again, the Federation hasn’t gotten in-
volved in this. My primary concern with the EIS is the political—
the politics of it. I was not here when the original scoping meeting
was held. I was living in Laramie at the time. I did come up and
I attended the March 11th hearing. And I'm deeply concerned with
the political atmosphere, circus atmosphere that I saw at the BLM
meeting.

Mrs. CUBIN. And what was that date?

Mr. HoskINS. That was on the 11th of March, I think. It was
right after the legislative session.

And my primary concern with that was the issue that everybody
seemed to be heating up on was that that was a conflict between
birds and jobs. And in particular, virtually everyone who stood up
and spoke was talking about how the 6-month stipulation, that it
was absolutely—that they treated it as if it was absolute, that
there was 6 months where nobody could do anything around in the
areas, around the raptor areas. And if you look carefully at the
draft EIS where they talk about that, those were extremely limited
to buffer zones, a quarter mile or half mile buffer zones around
various nesting sites and, of course, applied to the raptor—key
raptor area, and that area was bound by BLM. And there was a
lot of disagreement over that. It was not—did not have much po-
tential for gas exploration or drilling in that area. People might
disagree with that, but that’s what the issue was.

And so I was concerned, when everybody stood up and berated
the BLM and environmentalists for causing, quote unquote, delays
in the Cave Gulch development, that they sort of keyed in on this
6-month stipulation, by claiming it was an absolute stipulation
}Vlllere nobody could do anything during that 6 months, which was
alse.

So I have to ask the question when I look at the political process
that’s involved around Cave Gulch is that, if everybody has his
ducks in a row, why is it necessary to sort of resort to that kind
of misinformation.

It was also clear that many people who spoke simply hadn’t read
the draft EIS and were simply going on what they had been told
to say. I don’t call that public participation.

So as far as——

Mrs. CUBIN. So if you had it to do yourself, you’d make all the
decisions?

Mr. HoskiNSs. No. The decisions—this brings up another ques-
tion. The decisions are the Federal Government’s. Seems to me if
we were to look for, you know, closing down the delays, quote un-
quote, it seems to me we’d have to make an amendment to recog-
nize that the final authority belongs to the Federal Government.
Doesn’t belong to Natrona County, doesn’t belong to Wyoming,
doesn’t belong to the oil and gas industry. It belongs to the Federal
Government.

And I think that these constant challenges to the authority of the
Federal Government over Federal lands is probably just as much
responsible for political delays as anything else, if we spent a lot
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less time trying to do end runs around with the lawyers and com-
plaining about interpreting—how regulations are interpreted.

When I was in the military, that’s the most rigid organization in
the Federal Government. We all interpreted regulations based
upon our own knowledge and our own experience. If it happens in
the military you know it’'s going to happen in the BLM. I think
that’s something that obfuscates the issue. We need to recognize
that the Federal Government is the final authority on Federal
lands and start dealing with that and accepting that and going for-
ward from there.

ers. CUBIN. Thank you. I appreciate your testimony from both
of you.

You know, I think another solution that we need to start working
toward is I think we need to make land exchanges. It would be so
much more economically feasible for the Federal Government to
manage a larger portion of land and get rid of some of these parcels
where there’s Federal land in between all private and State and so
on. If we could just accommodate larger blocks of land, I think ev-
erybody would be happier. There would be better recreational use
on the Federal land. They wouldn’t even have to allow mining or
drilling.

Mr. THROOP. We would agree with you entirely. We think that’s
a really good future solution, land exchanges.

The problem we’re seeing right now is there’s such inequality in
the two land exchanges that are the focus of the attention.

Mrs. CUBIN. You mean the two now?

Mr. THROOP. The Two Trails in the Big Horn Basin and then the
Elk Mountain-Seminole in the south central.

And I guess our primary concern is if we have such inequitable
land exchanges that sacrifice the public interest to such an alarm-
ing degree, the public is going to react by saying land exchanges
are the same as selling our public lands, and they’re going to op-
pose those as well.

In a former life, I was a chairman of a board of county commis-
sioners and was involved in two very large land exchanges that in-
cluded two Federal agencies, a State agency, and a County govern-
ment. And those had public support because all of the interests
worked jointly to try to make certain that private interests were
protected, but also public interests were protected as well. And
that’s something—that’s a message that you can send to the BLM,
if you’re going to exchange, let’s make sure there’s something in it
for the public.

Mrs. CUBIN. And I guess, if those decisions were easy and those
exchanges were easy and everyone agreed, we probably wouldn’t be
here today talking about this problem that we have.

Thank you.

M;" Hoskins. Let me—could I just make one other quick men-
tion?

Mrs. CUBIN. Sure.

Mr. HoOskINS. I think there is a lot of middle ground that we can
work with. I wanted to mention a couple of areas where I totally
agree with Robin Smith.

Inadequate resources within BLM, you know, that’s something
that industry and the conservation community strongly agree on.



91

Also this bizarre relationship between BLM and industry and
independent consultants, that’s one that’s troubling to us as well,
and maybe for slightly different reasons. But I thought Robin’s de-
scription of that issue was a very good one.

There’s a lot of common ground here.

And I think one—a point I'd like to leave you with is, certainly,
the parties have to be willing to come to the table, but we also need
to establish a climate in this State where the decisionmaking bod-
ies, both legislative and executive branch decisionmaking bodies,
establish a climate where there’s an expectation that the parties
will come together and try to find common ground. I strongly be-
lieve at this point the feedback from the agencies, both the legisla-
tive and executive branches of the State and Federal Government,
is go ahead and do your end runs; you'll get away with it, and not
requiring or establishing a climate where collaboration is some-
thing that has a high value and is a requirement of the decision-
making process.

Mrs. CUBIN. Certainly can keep working for that.

ghank you very much. Thank you, all of you, for being here
today.

This Subcommittee stands adjourned.

[Whereupon, the Subcommittee was adjourned.]

[Additional material submitted for the record follows.]
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STATEMENT OF GLORIA FLORA, FOREST SUPERVISOR, LEWIS AND CLARK NATIONAL
ForesT, USDA, FOREST SERVICE

Madam Chairman and Members of the Subcommittee:

Thank you for the opportunity to discuss the Forest Service’s Northern Region oil
and gas program and the Draft Environmental Impact Statement (HIS) for oil and
gas leasing on the Lewis and Clark National Forest.

In response to the Secretary’s Oil and Gas Resources Regulation of 1990, the For-
est Service developed a schedule for analyzing all areas under its jurisdiction where
industry had expressed a high interest in leasing. The analyses and decisions forgo
percept of the areas which were scheduled are now complete.

Background

The Northern Regional Forester has been analyzing the opportunities for oil and
gas leasing on areas with high mineral potential on National Forests and Grass-
lands in Montana, North Dakota, South Dakota, and Northern Idaho in accordance
with the Secretary’s regulations (36 CFR 228). In 1998, Environmental Impact
Statements (EIS) addressing oil and gas leasing will be completed for all “high po-
tential” oil and gas areas in the Northern Region.

Thus far, EIS’s have been completed in North Dakota (Little Missouri EIS), and
in Montana on the Beartooth Ranger District of the Custer National Forest and
Beaverhead National Forest. Final EIS’s for the Helena and Lewis and Clark Na-
tional Forests will be released this fall. The Custer National Forest will complete
the EIS on high potential areas in South Dakota in 1998. As a result, the Northern
Region has processed 1,039 leases since 1991.

We are proud that we’ve been able to meet the challenge of providing oil and gas
development opportunities in an environmentally sound manner. It should be noted
that many of these high potential oil and gas areas also have high values for threat-
ened and endangered species habitat, cultural resources, recreation, and water re-
sources. Through mitigation efforts and some restrictions on leases, we’ve been able
lease approximately 450,000 acres, bringing in approximately $10 million in bonus
bids to the United States Treasury. In addition, 5.5 billion cubic feet of gas and 3.7
million barrels of oil were produced from National Forest System lands in the
Northern Region in 1996.

Lewis and Clark Oil and Gas Program

The Lewis and Clark National Forest has been analyzing the opportunities for
leasing for oil and gas through an EIS process that began February 24, 1994. The
area being analyzed in this EIS encompasses some 1.86 million acres, located on the
Rocky Mountain Front north and west of Great Falls and several isolated mountain
ranges in central Montana, east and south of Great Falls.

In addition to being a high potential area for oil and gas, 21 percent of the area
is Congressionally designated wilderness, 9 percent is in the Montana Wilderness
Study Areas also designated by the Congress, and another 3 percent has been rec-
ommended for wilderness through the forest planning process under the National
Forest Management Act. Sixteen percent of the area is already leased for oil and
gas, but not without controversy. For instance, the Badger-Two Medicine Area has
an approved Application to Drill (APD) and a pending APD. However, leases in this
area have been suspended until resolution is reached on a traditional cultural prop-
erty.

The history of oil and gas leasing on the Front is complex and heated. Minimal
development has taken place on the 52 existing leases. Ten lease applications are
pending because at the time of their submittal, the areas were under consideration
for wilderness designation by the Congress. Another 19 leases involving 26,653
acres have been canceled due to court order.

Issues such as protection for a traditional cultural district which may be eligible
for listing on the National Register of Historic Places, protection of the grizzly bear,
strongly conflicting social values, and the economics of oil and gas development
where leases may require No Surface Occupancy stipulations are examples of the
difficult issues affecting decisions both on existing leases and future leasing options.

Status of Lewis and Clark Oil and Gas Leasing EIS

The draft EIS was released in August of 1996 and the public comment period
closed in December, 1996. The preferred alternative identified in the Draft EIS pro-
poses oil and gas leasing for approximately 52 percent—nearly a million acres—of
the forest. In response to the draft, the public provided 1,495 comments and we are
in the process of analyzing those comments and incorporating information provided
in the comments into the final EIS. The final EIS and the Record of Decision are
scheduled to be issued in August, 1997.
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Conclusion

Let me close by saying that there has been extensive involvement by individuals,
environmental groups, the petroleum industry, the tribes and agencies at the fed-
eral, state and local level in this EIS process. It has been a very open and public
process.

That concludes my prepared testimony. I would be pleased to answer questions
you may have.

STATEMENT OF GINA GUY, REGIONAL SOLICITOR, ROCKY MOUNTAIN REGION,
DEPARTMENT OF THE INTERIOR

Good morning Madam Chairman and Members of the Subcommittee, Ladies and
Gentlemen. It is a pleasure to be with you today.

I. Cost-recovery Opinion.

As the members of the Subcommittee are aware, the Office of the Solicitor re-
cently issued an opinion to the Director, Bureau of Land Management (M-36987;
December 5, 1996) on the subject “BLM’s Authority to Recover Costs of Minerals
Document Processing.” A copy of the Opinion is appended for the record. The Opin-
ion was intended to assist BLM in its cost recovery efforts in response to two sepa-
rate reports from the Department’s Office of Inspector General, which concluded
that BLM’s delay in undertaking certain cost recovery actions pursuant to existing
authorities had resulted in the loss of significant sums.

It is important to distinguish cost recovery from royalty payments, lease rentals,
and bonus bids which are monies paid to the United States (and in some cases
shared with states) for the privilege of exploring for and producing federal minerals.
Costs which may be subject to recovery in the minerals area refer only to the proc-
essing costs incurred by the BLM. BLM is authorized to recover its reasonable proc-
essing costs from identifiable beneficiaries who receive a special benefit beyond the
benefits received by the general public.

The policy of the Federal government to recover costs for services resulting in pri-
vate benefits has been in force at least since the Eisenhower Administration. The
Independent Offices Appropriation Act (IOWA), passed in 1952, provided generally
for cost recovery by federal agencies so as to make the services furnished as nearly
self-sustaining as possible. This statute was interpreted in 1959 by the Office of
Management and Budget in OMB Circular A-25, last updated in 1993. The circular
stated that it is the general policy of the United States Government to assess user
charges against “each identifiable recipient for special benefits derived from Federal
activities beyond those received by the general public.”

Conversely, the circular also provided that no costs could be recovered when the
identity of the beneficiary is obscure, and the service primarily benefits the general
public at large. An example of this would be the preparation of a programmatic en-
vironmental impact statement in support of a general agency program, such as a
Resource Management Plan for a BLM district or a General Management Plan by
the National Park Service for a particular park.

The circular also provides that even when the public benefits as a “necessary con-
sequence” of the service provided to an identifiable recipient, the agency is not re-
quired under the IOAA to allocate any cost to the public and may seek to recover
the full cost of the service. Thus, even if the public derives some incidental benefit,
such as contribution to the general knowledge base as a result of environmental
studies, in connection with processing of a federal permit or license or other docu-
ment sought by or issued to an identifiable party, the government has the authority
under the IOAA to recover all its costs. This could also be described as a “but for”
test: if the agency would not have incurred the cost but for the service to an identifi-
able recipient, the agency may recover the full cost irrespective of the incidental
benefit to the public. This policy has been incorporated in Interior’s Departmental
Manual, which allows some exceptions, most notably in cases where the cost of col-
lection would consume an unduly large amount of the money collected, and if the
reclifpient is engaged in a non-profit activity devoted to the public safety, health or
welfare.

Agency efforts to pursue cost recovery and the reasonableness of the fees sought
have spawned a great deal of litigation over the years. At the same time, the Con-
gress has not hesitated to enact new laws or expand existing statutes with respect
to cost recovery authority. Much of that litigation and the statutes pertinent to to-
day’s healing are discussed in detail in the Opinion.

One of the most important sources of BLM’s cost recovery authority is found in
the Federal Land Policy and Management Act (“FLPMA”), enacted in 1976 after
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years of debate and an exhaustive report from the Public Land Law Review Com-
mission. FLPMA (Section 304) addresses two types of fees: filing fees and processing
fees. Filing fees are basically nominal fees intended to limit filings to serious appli-
cants. Processing fees reimburse the government for reasonable processing costs.
The statute provides authority for BLM to recoup reasonable costs which include,
but are not limited to, the costs of special studies; environmental impact statements;
monitoring construction, operation, maintenance, and termination of any authorized
facility; or other special activities. In determining what costs are reasonable under
FLPMA, BLM may decide that less than all costs should be recovered. Statutorily
identified reasonableness factors include actual costs (exclusive of management
overhead), the monetary value of the rights or privileges sought, the efficiency to
government process, the public service provided, and an apportionment between the
general public interest and the exclusive benefit of the applicant. The Congress has
provided that BLM has the authority to recover up to its full processing costs. Case
law requires that BLM, in determining what is reasonable, consider all of the
FLPMA reasonableness factors, such as the benefit of the project to the public. BLM
can consider, for example, whether the project provides a specific public service,
such as better road access, in reaching its decision on cost recovery pursuant to
FLPMA.

Subject to the reasonableness factors, the BLM may exercise cost recovery author-
ity under FLPMA when it processes actions taken pursuant to the Mineral Leasing
Act in situations where an identifiable beneficiary receives a benefit or privilege be-
yond those received by the general public. Therefore, many of the BLM’s costs in-
c%{red in the competitive leasing process for both coal and oil and gas are recover-
able.

The Office of the Solicitor will continue to offer such assistance as BLM may re-
quest in the development of cost-recovery rulemakings. The rulemakings will be de-
signed to implement the Solicitor’s Opinion, and will include the opportunity for
public comment about how the BLM should weigh the various reasonableness fac-
tors.

II. Green River Basin Advisory Council Report

At the request of Assistant Secretary Armstrong, the Office of the Solicitor is ex-
amining the recommendations with respect to royalty “ecocredits”. An opinion is in
progress, but is not yet complete.

This concludes my prepared statement. I would be happy to answer any questions
the Subcommittee may have.

STATEMENT OF GEORGE H. FANCHER, JR.

Thank you Madam Chairman for the privilege to appear before you and the sub-
committee on Energy and Mineral Resources. It is time we examine the issues
which are adversely affecting our industry. You are to be complimented on your in-
terest in listening to some of the problems that producers in the Rocky Mountain
Region are having with governmental agencies such as the BLM. The goal of the
government should be to encourage and help private industry to be more efficient
and to economically develop and produce the domestic oil and gas reserves that are
available in the United States.

My name is George Fancher and I am the owner of Fancher Oil Company, a small
independent producer located in Denver, Colorado. I have been active in the Rocky
Mountain area since 1969. I am a member of the Independent Petroleum Associa-
tion of Mountain States (IPAMS), the Wyoming Independent Producers Association
(WIPA), and the Independent Petroleum Association of America (IPAA). From 1991
through 1996, I served as Chairman of IPAMS Crude Oil Committee and last year
I was a member of Governor Geringer’s State and Industry Negotiating Committee
for the Express Pipeline Project State Land’s Right-of-Way 1ssue.

However, today, I am not representing any organization and my comments reflect
only my concern about the procedures used by the BLM in approving the Environ-
mental Impact Statement (FEIS) for the Express Pipeline Project which is projected
to deliver 172,000 BPD of Canadian crude oil from Hardisty, Alberta to Casper, Wy-
oming. As a result of my experience with the Express Project, I am concerned about
the lack of a comprehensive process to evaluate the need for and impact of an inter-
national pipeline on local and state economies and to the domestic oil and gas indus-
try.

The Express Pipeline has been in operation for only a few months and its impact
upon crude oil prices has already been felt. Prices for crude oil have fallen by ap-
proximately $2.50 a barrel and have virtually wiped out the premiums (bonus) over
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posted price which Wyoming crude oil producers were receiving. I expect that by the
end of the year the premiums will no longer exist. This is due to the fact that by
the end of the year Express Pipeline will be shipping approximately 172,000 barrels
of crude oil per day from Hardisty, Alberta to its connection with the Platte Pipeline
at Casper, Wyoming. I anticipate that substantial quantities of crude oil being
shipped on Express Pipeline will be used to compete with oil produced by Rocky
Mountain oil producers in markets which include Wyoming, Colorado, and Utah.
The balance of Express’ crude will be shipped eastward on the Platte Pipeline to
its terminus at Wood River, Illinois.

Initial studies commissioned by the BLM of the socio-economic impact of the pipe-
line predicted the effect which is now being felt. The initial studies concluded that
there would be a price reduction of approximately $2.50 per barrel for all types of
Wyoming crude as a result of the pipeline. The initial report by the BLM’s consult-
ants concluded that the potential total cumulative loss of income to Wyoming pro-
ducers resulting from foregone production (accelerated decline) and lower prices
through 2005 would be as much as $2.1 billion. The initial report also found the
total impact on Wyoming state and local tax revenues would be about $23.3 million
in 1997. These initial reports directly contradicted conclusions reached by the BLM
in the Draft Environmental Impact Statement for Express Pipeline (“DEIS”) stating
that the pipeline would not directly affect oil production in Wyoming and Montana.
The initial report described above confirmed comments made by producers which
were received by the BLM after the DEIS was published, that there would be a sub-
stantial impact on crude oil production in Wyoming.

In my view, the BLM did an inadequate job in evaluating the impact of this pipe-
line. In fact, the BLM capitulated to Express after Express’ attorneys objected to
the consultants analysis which resulted in dramatic changes to their revised report.

While the initial report concluded that there would be a price reduction of $2.50
per barrel for all types of Wyoming crude as a result of the Pipeline, the revised
report concluded that there would be a price reduction of only $1 per barrel for just
Wyoming sweet crude, and that since “sweet crude only comprises 35 percent of Wy-
oming’s total production, the overall income and tax revenue effects would be simi-
lar to a $0.35 per barrel decline for all Wyoming production.” The initial report stat-
ed that “the total impact on Wyoming State and local tax revenues would be about
$23.3 million in 1997.” Ten days after receiving criticisms from Express’ attorney,
however, the BLM consultant revised its report and concluded that “[t]he total im-
pact on Wyoming State and local tax revenues would amount to $3.4 million in
19977

Also, the initial report concluded that “[t]he potential total cumulative loss of in-
come to Wyoming producers resulting from foregone production (accelerated decline)
and lower prices through 2005 could be as much as $2.1 billion.” Ten days later,
BLM’s consultant concluded that the Pipeline “is not expected to accelerate the over-
all rate of decline in production of Wyoming oil” and that “[b]ased on the projected
annual rate of decline of 4.0 percent for the next ten years, the potential loss of in-
come resulting from the $1 per barrel reduction in sweet crude through 2005 could
be as much as $195.8 million.” In the span of ten days, the BLM’s consultant
changed its evaluation of the cumulative impact to local producers from $2.1 billion
through 2005 to $195.8 million through 2005 (a change of over $1.9 billion).

The Final EIS incorporated the conclusions of the revised report issued ten days
after Express’s attorney criticized the initial report.

The final EIS report recognized that the premiums or bonus being paid at that
time for sweet crude were in the range of 52.25 per bbl and up to $4.50 per bbl
for general sour crude. With refineries in the region operating at capacity, the im-
pact of an additional 100,000 BPD of crude via Express was only expected to reduce
the price of sweet crude by $1 per bbl and would have no effect on Wyoming general
sour crude.

The final report contains numerous flaws including, but not limited to 1) the use
of the same production decline rate to forecast what would happen without the Pipe-
line and what would happen with the Pipeline; 2) the failure to adequately support
its conclusion that even though a bonus in the range of $2.25 to $4.50 per barrel
is being paid for Wyoming crude oil because of purported shortages of oil, and even
though the consultants assumed that the Pipeline would more than adequately meet
local demand for crude oil, that somehow the Pipeline would effectively reduce the
price of Wyoming crude by only $.35 per barrel; 3) the failure to specifically identify
the sources upon which the consultants relied for material assumptions; 4) incon-
sistent assumptions concerning transportation costs; and 5) an inadequately sup-
ported assumption that Canadian crude will not displace Rocky Mountain oil pro-
duction; 6) failure of the WSO to include information based on regional historical
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retail gasoline prices and, whether or not a crude oil oversupply has ever resulted
in lower gasoline prices at the pump.

Because of the radical changes between these two reports, the Wyoming State Of-
fice of the BLM (WSO) should have been very concerned about this shift and sought
independent review. The WSO never independently challenged or even questioned
this dramatic $1.9 billion change and the consultant’s reversal of its initial conclu-
sion. The WSO never disclosed the presence of the two radically different socio-eco-
nomic analyzes and never disclosed why it rejected the initial Report and accepted
the revised Report. The WSO made no attempt to quantify the loss of non-renewable
natural resources which will result from the construction and operation of the Pipe-
line. Thus, the WSO breached its obligations under NEPA to independently review
and analyze the consultant’s work on socio-economic impacts and failed to ensure
the professional integrity of the analysis contained in the consultant’s Final Report.
The first time the public had an opportunity to review the analysis performed by
the reports was when the FEIS was issued.

The WSO refused to extend the FEIS comment period to allow the Governor of
Wyoming an opportunity to address the final report which was disclosed to the pub-
lic for the first time in the FEIS. The WSO failed to adequately address and con-
sider relevant information submitted to it during the commenting process on the
FEIS which put into question the validity of key assumptions upon which the final
report was based, including the transcript of a March 20, 1996 hearing held before
the Wyoming State Senate Select Committee on Mineral Transportation which was
submitted to the WSO, and other information concerning domestic oil production
and related socio-economic impacts this Pipeline would cause. The WSO should have
treated the final report as new information not previously disclosed in the DEIS and
afforded the public the same commenting opportunity which was provided on other
areas originally covered in the DEIS.

On June 13, 1996, I learned that the consultant had new information which would
have caused them to reach different conclusions from those in the final report. On
or about June 20, 1996, I spoke to Mr. Ogaard of the WSO about the consultant’s
new information. Mr. Ogaard informed me that he did not really care if there was
new information or if the consultant’s opinion may have changed, that he had to
draw the line somewhere and the WSO was not about to re-open the case to con-
sider the impact the pipeline would have on domestic crude oil production and re-
lated socio-economic impacts.

It was and is reasonably foreseeable that the inundation of large volumes of Cana-
dian crude oil in the Rocky Mountain region would cause the price of oil in Wyoming
to fall and wells to be shut-in, resulting in a loss of otherwise recoverable domestic
natural resources which violates one of the fundamental purposes of NEPA which
is the prevention of waste of non-renewable natural resources. The WSO was obli-
gated to evaluate and disclose “any irreversible and irretrievable commitments of
resources which would be involved in the proposed action should it be implemented”
including the loss to domestic oil reserves resulting from the project.

“In order to encourage the greatest recovery of oil and in the interest of conserva-
tion,” the BLM announced new regulations reducing the rate of federal royalties for
heavy grades of crude oil. 61 Fed. Reg. 4748 (February 8, 1996). These new rules
were designed to “provide an economic incentive to implement enhanced oil recovery
projects, and delay the plugging of [marginal] wells until the maximum amount of
economically recoverable oil can be obtained from the reservoir or field.” 61 Fed.
Reg. at 4748. The BLM explained why it felt royalty relief was needed:

As many as two-thirds of all marginal properties (including non-heavy oil prop-
erties) could be lost during a period of sustained low oil prices (Marginal Wells,
a Report of the National Petroleum Council, 1994, p.3). The danger in losing
the marginal wells is that, although production from individual wells may be
small, their collective production is significant, accounting for one-third of on-
shore domestic production excluding Alaska.

Nowhere in the analysis of the socio-economic impact of the Pipeline did the WSO
address the impact of these regulations which were promulgated by its own agency.
Neither the DEIS nor the FEIS contained any analysis of the economic limits of do-
mestic oil production or any quantification of the domestic oil reserves which will
be lost as a result of the proposed Pipeline.

The failure of the BLM to adequately assess the impact of Express on local prices
violates NEPA which provides that it is the responsibility of the Federal Govern-
ment to Enhance the quality of renewable resources and approach the maximum at-
tainable recycling of depletable resources. Crude oil is a natural resource, but it is
depletable. If fields or wells have to be abandoned before the resource has been pro-
duced to its maximum attainable limit, then waste will occur. The prevention of
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waste of natural resources is a fundamental purpose of NEPA. The broad aim of
NEPA is well established.
The National Environmental Policy Act contains no exhaustive list of so-called
“environmental considerations” but without question its aims extend beyond
sewage and garbage and even beyond water and air pollution. The act must be
construed to include protection of the quality of life ... (citations omitted).

When economic and environmental effects are interrelated, the EIS must discuss
all of the effects of the proposal on the human environment, including social and
economic. The scope of effects to be considered under NEPA is expansive. Under
NEPA, the term “effects” includes:

Indirect effects, which are caused by the action and are later in time or farther
removed in distance, but are still reasonably foreseeable. Effects and impacts
as used in these regulations are synonymous ... Effects includes ... economic,
social, or health, whether direct, indirect or cumulative. Effects may also in-
clude those resulting from actions which may have both beneficial and detri-
rrfl_er}taill effects, even if on balance the agency believes that the effect will be ben-
eficial.

A cumulative impact is defined in NEPA regulations as:

[TThe impact on the environment which results from the incremental impact of
the action when added to other past, present, and reasonably foreseeable future
actions regardless of what agency (Federal or non-Federal) or person under-
takes such other actions. Cumulative impacts can result from individually
minor but collectively significant actions taking place over a period of time.

Here economic and environmental effects are clearly interrelated. It is “reasonably
foreseeable” that the Pipeline will cause a substantial number of domestic oil wells
to be shut in, resulting in the loss of otherwise recoverable domestic natural re-
sources.

In summary, the process must ensure that the socio-economic aspects of the
NEPA process receive more comprehensive treatment than was done with the Ex-
press Pipeline project. The failure to disclose the radical shift in the analysis of the
socio-economic impact of this pipeline to the public must be prevented in the future,
especially where the lack of a truly independent analysis may lead to the waste of
natural resources.

In the future, our industry will be faced with similar situations involving foreign
oil and gas projects that will directly impact the domestic energy industry. The Ex-
press Pipeline Project illustrates the fact that no state or federal governmental
agency has the final or overall authority to evaluate the need for and the impact
of an international pipeline on local and state economies and the domestic energy
industry in general.

Because of the many questions that the Express pipeline has raised, I recommend
that the government, in conjunction with industry, develop a comprehensive ap-
proval process for foreign pipelines transporting foreign crude oil, natural gas and/
or refined products into this country which will evaluate the viability and effect of
the project on all concerned.

STATEMENT OF ToM THROOP, EXECUTIVE DIRECTOR, WYOMING OUTDOOR COUNCIL

My name is Tom Throop and I'm the executive director for the Wyoming Outdoor
Council (WOC). WOC was established by Wyoming citizens 30 years ago in 1967
and today remains the leading voice for the conservation of Wyoming’s natural re-
sources and the protection of its environment. WOC is a non-profit membership or-
ganization governed by a 17-member board of directors comprised of Wyoming citi-
zens and has a staff of four. WOC is all Wyoming, as we are unaffiliated with any
regional or national groups.

Throughout its history, WOC has played a leading role in helping to resolve some
of the state’s most difficult natural resource challenges, from coal strip mining in
the Powder River Basin, to unsustainable timber harvests and clearcutting on the
Bridger-Teton and Shoshone National Forests and now energy and mineral develop-
ment in the Green River Basin and the southern Big Horn Mountains.

I thank you for the invitation and the opportunity to testify. At the same time,
I need to tell you that the public interest organizations from our sister states of
Montana and Colorado are very upset with this hearing. The scope of this hearing
directly relates to issues that are being dealt with in those states. Witnesses rep-
resenting public agencies and industry are here from both those states. Yet there
was no notice nor invitations to public interest groups in Colorado and Montana.
They view this hearing and process as extremely unfair and believe that if you are
going to discuss issues that affect their states, hearings should be held in those
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states and public interest group witnesses from those states should be invited to tes-
tify.

Let me begin by reminding the Committee that the lands in question are public
lands owned jointly by all the citizens of the United States, and Wyoming. By law,
these public lands must be managed for multiple use. In the definition of multiple
use, it states that resources are not to be managed for the greatest economic return
or greatest unit output. Increasingly, however, we are seeing a fundamental shift
away from multiple use to dominant use for energy and mineral development, often
at the expense of the public land’s uses for wildlife and habitat, open space, historic
recreation opportunities, clean air, clean water and overall environmental quality.
The BLM’s management plans for the public lands in Wyoming that are the subject
of this hearing authorize oil and gas leasing on all lands outside witness study
areas; or an astounding 98 percent of the total lands available, including crucial big
game winter range, areas of critical environmental concern and areas having high
scenic value. Presently, oil and gas leases cover the vast majority of the areas under
discussion, approximately 90 percent, and do not carry stipulations sufficient to pro-
tect the surface resources.

There are a multitude of uses and very significant environmental issues to be
dealt with on the public lands of the Green River Basin and Cave Gulch. Federal
law requires that there be careful review prior to development activities on these
public lands. For example, there are cumulative impacts to a host of wildlife species
and their habitat, including antelope, deer, elk, raptors and sage grouse. Air quality
and visibility are major issues and the groups working on these issues have not yet
reached consensus on how to protect Class I wilderness areas from emissions of ni-
trogen and volatile organic compounds (VOCs). Implementation of the Clean Water
Act on the public lands, maintaining historic recreation opportunities, and pro-
tecting significant cultural and archaeological resources are also significant environ-
merclltal and land use considerations that must be dealt before these lands are devel-
oped.

Concerning the Green River Basin Advisory Committee (GRBAC), we requested
the formation of this FACA process and appreciated the Secretary’s appointment
and Assistant Secretary Bob Armstrong’s personal attention. GRBAC was a collabo-
rative process and product that we enthusiastically endorse. Most of the rec-
ommendations can be implemented administratively, for example the excellent work
done by the Committee on transportation issues. We sincerely expect and hope that
the Secretary will approve the primary outstanding issue, eco-royalty relief. If the
Secretary does not, there is a readily available alternative that will accomplish the
same objective. BLM can change its policy for Wyoming and give Wyoming BLM the
authority to authorize off-site mitigation like is done in other western states. It is
obvious that if development occurs at 8 or 16 wells per section, there is no remain-
ing opportunity for on-site mitigation. Any mitigation must occur off the lease. And
finally, though this issue was not resolved, we feel strongly that the government
should NOT pay for industry’s NEPA analysis. That is their responsibility and a
cost of their development proposals.

We are surprised and disappointed, Representative Cubin, that you would charac-
terize Cave Gulch in your letter of June 18th as “Cave Gulch field development
delays.” We have been involved in Cave Gulch throughout the entire process. Cave
Gulch is on a fast track the likes of which we have never before witnessed. In fact,
the process has been so bad that the district manager has been driven off, the area
manager corrupted, and staff morale at an all-time low and the worst in the state.
While the fast-track EIS has been underway during the past year, industry was
given everything it wanted in an interim development agreement, even though such
a far-reaching interim development agreement was unprecedented. Even though the
interim development agreement was a collaborative process that was agreed to by
all the parties, BLM broke the agreement when they discovered Chevron wanted
one more well that was specifically excluded because it was deemed to violate
NEPA. The final EIS and Record of Record of Decision are on the street. BLM open-
ly admits that the decision sacrifices the other resources on the public lands of this
area. For example, because industry didn’t like it, BLM deleted the raptor recovery
area for a candidate species for ESA listing, the ferrugenous hawk. Though most
people believe we should be taking actions to prevent listing of threatened and en-
dangered species, BLM takes an action at Cave Gulch that cumulatively adds one
more step toward listing. That these multi-national corporations headquartered out-
side Wyoming can say that they have somehow experienced obstructions at Cave
Gulch is the best demonstration yet that Wyoming is still viewed by some of these
companies as a third-world resource colony where quick and easy 1s all that mat-
ters.
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The best gauge to demonstrate whether we have a problem or not are the num-
bers. To quote from the April 9th edition of the Casper Star Tribune, “The rig
counts for Wyoming and the Rocky Mountain region have soared over the figures
from ... last year.” According to the Petroleum Information Corporation, Wyoming
had 15 rigs in the state at the same time last year. This year, there are 35, or a
133 percent increase. Wyoming had the largest increase in the nation, twice the in-
crease of #2 Louisiana. For the Rocky Mountain region, the rig count is up 36 per-
cent.

In addition, there are hundreds, if not thousands, of APDs that have been ap-
proved, but are not being developed by the companies who hold approvals to de-
velop, because of market problems, higher priority projects, and a host of other eco-
nomic reasons. Examples are 72 wells at Stagecoach Draw, 750 wells at Wamsutter
II, 1,300 wells at Fontenelle, and 1,300 wells at Moxa Arch have all been approved,
just to name a few. Things are pretty busy here in Wyoming and the allegation that
access and regulatory issues are any kind of inhibitor to development in this state
is nothing more than a thinly disguised attempt by some, certainly not all, oil, gas
and minerals companies to commandeer this nation’s public lands for their own use.

In closing, the single most important factor in expediting development is indus-
try’s willingness to come to the table early in the process, to participate in identi-
fying key issues early and to work in good faith to resolve issues early with the U.S.
Forest Service, EPA, U.S. Fish and Wildlife Service, Wyoming Game and Fish De-
partment, to name a few, and the citizens of Wyoming. Historically, industry has
instead ignored pleas for collaboration, and as a result, has forced many of the sig-
nificant 1ssues to be dealt with in appeals or litigation. Fortunately, we are begin-
ning to see the culture of decisionmaking change, for example, the GRBAC and a
host of air quality processes that are currently underway, but we still have a long
journey ahead of us. Representative Cubin, I plead with you to play a constructive
role by working to help bring the parties together to find Wyoming solutions to Wyo-
ming problems. Thank you.

STATEMENT OF ALAN PIERSON, STATE DIRECTOR, BUREAU OF LAND MANAGEMENT,
WYOMING

Good Morning, Madam Chairman. I appreciate the opportunity to come before you
today to discuss the Bureau of Land Management’s (BLM) involvement with Federal
resource management in Wyoming. We have made a number of significant accom-
plishments and have many projects and initiatives in progress which reflect our
commitment to an open and cooperative process.

Overview

Within the state of Wyoming, the BLM manages some 18.4 million acres of public
lands. Of that, about 17.9 million acres are available for oil and gas leasing and
about 8 million acres are currently leased. We also manage 11 million acres of min-
erals where we do not have jurisdiction over the surface.

Since the earliest days of our country, our Government has recognized that public
lands should be managed for the local, as well as the national interest. Statutes
have created a balance so that revenues from public lands in Wyoming are shared
with the State. Wyoming communities benefit from this arrangement. Each year,
Federal mineral revenues amount to about $500 million from Wyoming’s public
lands. Almost $250 million of these revenues go directly to the State to fund a num-
ber of its programs. Our most recent oil and gas lease sale, held on June 3, 1997,
resulted in $5.1 million in receipts with 85 percent of the tracts sold. This suggests
that our August, 1996 decision to offer only nominated tracts is paying off. Gen-
erally, buyers nominate desirable tracts for inclusion in the sale. This process helps
to reduce the number of properties included repeatedly in lease sales and minimizes
the amount of personnel required to conduct sale activities.

BLM OIiL AND GAS PROGRAM IN WYOMING

BLM Wyoming is typically responsible for administering oil and gas minerals
management laws on all federally owned minerals in Wyoming and Nebraska. Major
operational responsibilities on Federal and Indian lands include processing applica-
tions for: permits to drill, unit agreements, and suspensions of operations and pro-
duction, etc. We are also typically responsible for drainage protection enforcement
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responsibilities, inspection and enforcement of oil and gas operational and reclama-
tion activities, and production accountability. BLM Wyoming is first in the nation
in generating Federal onshore oil production and royalty revenues. BLM Wyoming
is second only to New Mexico for natural gas production and gas royalty revenues
received from Federal onshore mineral leases. Southwest Wyoming is one of the
leading gas producing regions in the United States.

The following information, current as of the end of last fiscal year, provides the
status of wells and completions on Federal and Indian lands in Wyoming, and out-
standing unit and communitization agreements activity:

BLM Wyoming (Historical Data through end of FY 96)

7,124 producing oil wells

2,978 producing gas wells

1,174 shut-in oil wells

519 shut-in gas wells

2,801 service wells (this includes injection and disposal wells, water source wells,
etc.)

17,457 plugged and abandoned wells

19,179 oil and gas leases under supervision encompassing 12,478,659 acres

726 exploratory and secondary unit agreements

512 enhanced recovery unit agreements

1,290 communitization agreements

8 gas storage agreements

3 development contracts

476 APD’s (Applications for Permit to Drill) approved in FY 96

Protecting Environmental Resources

In addition to our operational responsibilities in developing mineral resources, we
are also charged with or share with other Federal agencies the charge of protecting
other resources. This is part of an overall process which begins with a resource man-
agement plan (RMP). BLM’s planning is designed for multiple use and sustained
yield and is tiered from general guidance to site specific elements. With the help
of other Federal agencies, State and local governments and the public, we prepare
plans for overall land use and resource management to serve an entire resource
area. The RMP specifies general criteria for managing such resources as riparian
areas, cultural sites, wildlife habitat, historic trails, and livestock grazing, as well
as minerals development. This plan is followed by more specific activity planning
which provides detailed analyses and decisions on specific sites. BLM is able to
manage oil and gas development alongside other types of land uses by stipulating
protective measure requirements in the oil and gas lease document. The protective
measures are developed in part during the land use planning process, which in-
cludes extensive public participation. Protect measure stipulations allow oil and gas
development to coexist with other surface uses of public lands.

Cave Gulch

That brings us to the subject of Cave Gulch. The Cave Gulch-Bullfrog-Waltman
project area is located in Natrona County and encompasses 25,093 acres of mixed
Federal, State, and private lands. Although the BLM manages only 7,375 surface
acres in the area, 76.5 percent of the mineral estate is Federal.

Following discovery of a rich natural gas field in the Cave Gulch Unit in 1994
by Barrett Resources Corporation, the BLM prepared an environmental assessment
(EA) to address Barrett’s development proposal. Based on potential environmental
impacts contained in the Barrett EA, we determined that impacts were not expected
to be significant, therefore, an environmental impact statement (EIS) would not be
required. In 1995, the BLM issued approval to Barrett and Chevron USA Production
Company to develop the field.

Subsequent to this initial decision, we received additional development proposals
from Barrett and Chevron. Upon review, we found that mitigation measures to pro-
tect raptors could not be carried out. In January 1996, the BLM decided to reevalu-
ate its decision to allow Barrett to develop the field because of Barrett’s expanded
development proposal and because of the inadequate raptor protection measures in
Barrett’s proposal. The BLM determined that the analysis required an EIS to assess
all of the direct and cumulative impacts from the combined Cave Gulch-Bullfrog-
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Waltman project area development proposals. We suspended further work on the
Chevron EA which was being prepared for the Bullfrog Unit adjacent to Cave Gulch.

Following that decision, the BLM established criteria for a moderate amount of
development activities while the final EIS was being prepared. An interim agree-
ment involving various parties, including conservation groups and the affected com-
panies, has led to some development. As of February 1, 1997, 42 natural gas wells
have been drilled.

BLM issued the Cave Gulch-Bullfrog-Waltman Final EIS earlier this month for
public comment. The comment period ends July 20, 1997. The Record of Decision
1s expected to be complete and ready for signature by August 4, 1997.

The preferred alternative in the final EIS addresses a number of the issues raised
in response to the draft EIS. It provides for increased natural gas production in the
Cave Gulch-Bullfrog-Waltman project area by allowing the operators to drill and de-
velop approximately 160 natural gas wells over the next 10 years on 107 new and
24 existing well sites, in addition to existing drilling and production operations. Any
impacts to the raptor population and habitat can be effectively mitigated with artifi-
cial nest sites and buffers around the nests. As a result of a cooperative effort by
the BLM, U.S. Fish and Wildlife Service and the operators, BLM can immediately
begin to implement these mitigative measures.

The final EIS also has an expanded socio-economic and cumulative impacts anal-
ysis of air quality. The total State severance tax for the 30 to 40-year life of the
project is estimated to be about $63 million. Total Federal mineral royalties are esti-
mated to be $116.8 million, half of which goes to the States. In addition, the State
will receive royalties of $6 million, over the life of the project. Total estimated ad
valorem property and production tax revenues from their lands for the life of the
project are about $76 million.

Green River Basin Advisory Committee

One final subject I would like to touch on is the Green River Basin Advisory Com-
mittee recommendations.

The Green River Basin Advisory Committee reached consensus on five rec-
ommendations and, in March 1997, forwarded these recommendations through the
BLM to the Secretary of the Interior for approval. They include road standards,
NEPA process streamlining, eco-royalty relief, transportation planning, and opportu-
nities for partnership. To date, all but one of these recommendations can and are
being implemented. Eco-royalty relief is currently under review by the Department’s
Solicitor’s Office. This recommendation would establish a 5-year pilot project for eco-
royalty relief in the Greater Green River Basin. Under the pilot, producers in Wyo-
ming would be allowed to take a royalty reduction on production of up to $4 million
($2 million for NEPA implementation and $2 million for monitoring and mitigation)
annually to be used for monitoring studies and any mitigation measures which go
above and beyond standard operating procedures, required stipulations, or standard
conditions of approval for mitigation.

Madam Chairman, I welcome the subcommittee’s continued interest in the BLM’s
programs and their effect on the State of Wyoming. I appreciate this opportunity
to provide information on the activities we are involved in, and I look forward to
responding to any questions you may have.

STATEMENT OF BOB NANCE, PRESIDENT AND CHIEF EXECUTIVE OFFICER, NANCE
PETROLEUM

Dear Madam Chairwoman and members of the Committee:

I am Bob Nance, president and CEO of Nance Petroleum, an independent pro-
ducer who has federal production in Montana, North Dakota, and Wyoming. I am
here today on behalf of Nance Petroleum and the Independent Petroleum Associa-
tion of America (“IPAA”), a national trade association representing nearly 6,000
members of America’s oil and gas producing community.

The IPAA has increased its efforts at the national level in the last couple years
in the areas of federal onshore and offshore oil and gas issues. The association has
a very active Land and Royalty Committee specifically dedicated to creating a busi-
ness environment that encourages producers to explore and produce on federal
lands. I've been appointed to be the Vice-Chairman of Lands for this IPAA com-
mittee.

Why has IPAA stepped-up its efforts on public lands? The reason is simple. We
must make public lands accessible to the independent oil and gas community if we
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are going to increase domestic production. Each year the IPAA surveys its member-
ship to determine if independents are increasing their activities on onshore federal
leases. Year after year the answer comes back the same—no! This is alarming, espe-
cially given that government reports, supported by private and industry studies, in-
dicate that one of the last frontiers for unexplored onshore oil and gas reserves lie
beneath public lands.

We need to open these potential reserves to independents who drill over 85 per-
cent of the wells in the U.S. and produce nearly 45 percent of America’s oil and two-
thirds of its natural gas. We thank you and the Committee for coming to the West
to advance the cause of removing impediments to sound and safe exploration of the
federal lands spread throughout the Rockies. If independent producers are success-
ful in developing public lands, then everyone benefits by creating more jobs, stimu-
lating the economy and increasing federal and state revenues, especially for edu-
cation. To accomplish this goal, reform of the federal government’s oil and gas fed-
eral land programs is needed now, not ten years from now, after the government
concludes another series of studies and pilots.

To move ahead with reform, we need to identify the barriers prohibiting independ-
ents from drilling on federal lands:

1. Lack of access. The vast majority of high-potential, federal lands remain un-
available for leasing. And if they are leased, stipulations, such as no surface oc-
cupancy, are added, precluding any drilling or seismic evaluation. The Depart-
ment of Interior has neutralized an advocacy for onshore development and has
replaced multiple-use with land preservation.
2. Uncertainty. Once making a financial commitment to develop a federal pros-
pect, you are likely to experience indefinite delays in obtaining a lease and a
permit to drill. The delays result in independents walking away from potential
reserves.
3. Costly regulations. If you do obtain your lease, and hopefully your drilling
permit, the cost to drill and operate a federal lease far exceeds a private lease
transaction. Many federal requirements duplicate state processes. Unnecessary
regulatory requirements kill plausible projects. More and more, the government
is deferring its costs by shifting burdens onto industry.

How can we encourage independents to drill and produce from federal lands?

The IPAA is proposing a six-point reform plan:

1. Increase public lands available for development. This reform goal can be ac-
complished in a number of ways: restoring multiple-use as a mandate for fed-
eral lands, requiring risk management for decision making, restricting unilat-
eral withdrawal of lands by the executive branch and stopping Secretarial poli-
cies which prohibit multiple-use of lands already determined to be outside the
scope of a wilderness area. We support efforts to legally challenge the Sec-
Zetary’s authority to create “de facto” wilderness areas (e.g., Marathon v. Bab-
itt).
2. Eliminate federal activities which duplicate state activities. If the state and
federal governments are performing similar oil and gas regulatory activities, we
support consolidation of the two programs and having the single program ad-
ministered by the state. States, and its citizens, who receive 50 percent of all
royalty streams, must have a more direct role in federal oil and gas regulatory
programs.
3. Establish an advocate for onshore development. Oil and gas responsibilities
are spread throughout the U.S. government. For programs not transferred to
the state, we recommend studying the benefits and drawbacks of consolidating
all oil and gas regulatory programs into a single agency, such as the Minerals
Management Service’s Offshore Program.
4. Increase certainty. Set definitive time-frames, a date certain, for issuing
leases and development approvals. This is a concept that appears to have the
support of the President. Additionally, similar to what was accomplished under
the Royalty Fairness Law for royalty appeals, have the IBLA decide oil and gas
BLM appeals within a date certain.
5. Reduce costly regulatory burdens. Implement recommendations to streamline
regulatory processes like 1ssuing drilling permits. Prevent the shift of regulatory
costs to oil and gas producers who already pay rents, royalties, and bonuses to-
taling more than approximately $650 million a year for onshore properties.
There are a number of ways to proceed with cost recovery: 1) give the Secretary
clearer authority to offset environmental and other related costs against royalty
payments; 2) clarify that cost recovery is not appropriate for oil and gas activi-
ties due to the rents, royalties and bonuses; or, 3) dedicate a portion of the rev-
enue from oil and gas royalty streams going to the Reclamation Fund (approxi-
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mately $350 million per year) to cover the government’s costs to administer
these programs. This reallocation of proceeds would save the states millions of
dollars by eliminating the need for states to pay a quarter of the government’s
costs.

6. Implement incentive programs. Such programs are critical for encouraging de-
velopment and/or sustaining production from marginal wells. Examples of such
programs include continuation of the royalty enhancement program for stripper
oil wells, royalty incentives for marginal gas wells and investment credits for
frontier areas. An incentive program could also be created for abandoned well
sites.

This is a very aggressive reform program. Many of these initiatives may have to
be accomplished via a legislative vehicle. The IPAA stands ready to work with the
Committee in developing a comprehensive blueprint for reform.

I will now expand further on three of the six reform initiatives:

1. Consolidating federal and state regulatory activities.

Even though this project seems to be slow moving, IPAA, for the record, continues
to support state transfer to the fullest extent possible if significant cost savings can
be realized for both the government and industry. We need to begin to quantify po-
tential cost savings. If this type of reform is able to save real dollars, we believe
a legislative effort will be necessary.

This legislative initiative may absolutely be necessary if the BLM is successful in
implementing a program to recover its costs. If we are going to pay for the cost of
the government to do business, we want the entity who is most cost-effective to pro-
vide those services. If given unencumbered authority, it appears that the states can
perform federal oil and gas regulatory activities at a fraction of the cost. Lower gov-
ernment costs equate to lower cost recovery which reduces the impact on producers.

2. Public land access and the Lewis and Clark Forest.

There are many recent examples, which demonstrate that multiple-use has been
replaced with land preservation (e.g. Escalante National Monument, re-inventorying
Wilderness Study Areas and not allowing development of lands determined to be
outside the scope of wilderness study areas). I want to discuss another example of
land preservation right in my own backyard—the draft EIS prepared by the Forest
Service for the Lewis and Clark Forest.

The Rocky Mountain Division of the Forest is in the over-thrust belt and has the
potential to contain as much as 2.5 to 11.1 trillion cubic feet of gas, as estimated
by the Forest Service. Less conservative estimates reveal that approximately 83 tril-
lion cubic feet of gas could be remaining in the over-thrust belt largely in Montana,
as estimated by the Geological Survey of Canada. Governor Racicot estimates that
gas from this area could heat 369,000 residences in Montana for a period of 60 to
275 years. The Montana Thrust Belt is rated third in the entire country for conven-
tional gas reserves and second for deep gas reserves. Unfortunately, the Forest
Service has turned its back on this world class gas reserve to favor the desires of
those who prefer to place public lands off limits for multiple-use.

When the Forest Service issued its draft EIS August 9, 1996, it is our conclusion
that its preferred alternative essentially eliminates oil and gas development in the
Rocky Mountain Division. These reserves will be abandoned for a minimum of 10
to 15 years, if not indefinitely. The draft EIS analyzes 1,862,453 acres, of which
610,634 acres are legally unavailable due to their classification as wilderness or wil-
derness study areas. This leaves 1,230,612 acres subject to review for oil and gas
leasing. The Forest Service’s preferred alternative makes 60 percent of this area ei-
ther administratively unavailable for leasing or unavailable for surface occupancy,
while the remaining 40 percent is subject to severely restrictive stipulations. In
practical terms, the preferred alternative allows for oil and gas leasing on an ex-
tremely limited area containing high potential for discovery—one mile corridors
along existing roads in certain basins and a one mile, no surface occupancy strip
along the eastern boundary of the Rocky Mountain Division of the Forest.

The preferred alternative does not provide a meaningful opportunity to explore for
and produce oil and gas from the Lewis and Clark Forest. This is extremely dis-
appointing. The Forest Service’s own analysis of an unconstrained development sce-
nario projected that only 30 wells would be drilled, impacting only 300 acres if leas-
ing were allowed throughout the entire Forest. Yet, with an impact of less than a
quarter of one percent on the entire forest, the Forest Service is promoting land
preservation by requiring no surface occupancy or other very restrictive surface use
conditions.

I’d like to point out some flaws in the analysis which seems to falsely support
their conclusions. One of the most important flaws is the insignificance given to the
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socio-economic impacts of oil and gas development. For education alone, Governor
Racicot has highlighted this fact by pointing out that the Forest Service’s preference
will cost the state $2 to $7 million per year in lost revenue.

The Forest Service claims that it did evaluate the biological, physical, social, and
economic impacts of oil and gas leasing. They claim that the authorized officer
weighed each of these effects when arriving at a decision as to which lands should
be made available or offered for lease. We believe that the Forest Service did not
equally weigh the socio-economic impacts against alleged environmental impacts. It
appears that much more weight was given to biological and physical impacts of oil
and gas leasing.

The Forest Service assumes that mineral resource development is in indirect con-
flict with other resources and that these conflicts cannot be mitigated. This view re-
sults in the authorized officer giving a preference to land preservation over multiple
use. The Forest Service ignores a number of tools the government has available to
protect resources during the leasing and permitting phases of oil and gas develop-
ment. In fact, in many cases, mitigation measures related to oil and gas resources
can improve other resources, such as wildlife habitat.

Additionally, we believe the Forest Service failed to take into account the many
technical advances which allow drilling to be conducted in sensitive areas with mini-
mal impact to the environment. The Forest Service acknowledges that it assumed
the “basics” when it comes to oil and gas exploration and the use of new tech-
nologies was not considered in its analysis. Sound science and the advancements in
technology allow for the effective management of all resources in the Rocky Moun-
tain Region.

The Forest Service ignores its own Minerals Program Policy (revised August 8,
1995) which states, “.. the national forests and grasslands have an essential role
in contributing to an adequate and stable supply of mineral and energy resources.”
One of the policy objectives is to, “Maintain opportunities to access mineral and en-
ergy resources that are important to sustain viable rural economies and to contribute
to the national defense and economic growth.” With regard to the Lewis and Clark
Forest, the Forest Service readily admits that, .. trade balance and National secu-
rity is beyond the scope of this analysis.” This is very unfortunate. As I stated early,
the future of domestic production is dependent on the development of potential vast
oil and gas reserves which lie beneath federal land.

We agree with Governor Racicot who stated in a letter dated December 12, 1996,
to Gloria E. Flora; Supervisor of the Lewis and Clark National Forest, that with
regard to the Rocky Mountain Front, ... resource protection and leasing for oil and
gas potential can occur in a more balanced manner.” He goes on to urge the Lewis
and Clark Forest to reconsider adoption of the preferred alternative in favor of an
alternative that provides additional opportunity for leasing within the Rocky Moun-
tain Division, consider the phased nature of the oil and gas development process
and the ability of the Forest to control individual activities and location, and develop
creative stipulations and mitigation measures to accomplish resource protection.

We hope the Forest Service is seriously considering the views of the Governor and
his constituency—the citizens of Montana. The Governor’s view should outweigh the
hundreds of letters submitted via an environmental lobbying campaign. Through the
use of alerts and form letters, environmentalists were able to have “concerned citi-
zens,” from across the country, despite the unfamiliarity with the Lewis and Clark
Forest, send in letters of opposition to multiple-use. If the views of the state are
ignored, it further exemplifies the need to return more power to the state when it
comes to deciding how best to manage the public resources contained within their
boundaries.

Madam Chairwoman, time is running out. Our latest report from the Forest Serv-
ice is that they are planning to issue a record of decision sometime in the fall. I'm
not sure there is much we can do. However, if the Committee can intervene to help
convince the Forest Service to consider other alternatives before making a final deci-
sion, this would be helpful. At a minimum, before making a final decision, the For-
est Service should allow seismic testing to be conducted in the area. There are a
number of techniques, other than just heliport, that can provide for 3D seismic with
minimal surface disturbance. In this way, we can delineate areas with the highest
potential for development and conduct a more accurate analysis of impacts.

In the long-term, we believe that the only permanent solution for giving mineral
development a fair and reasonable chance on public lands, is to reconfirm a mul-
tiple-use mandate and require the federal government to equally weigh the impor-
tance of socio-economic impacts and the views of state officials in its land use deci-
sion making process. This legislative mandate could require the federal government
not to discard mineral development before conducting a risk assessment and at-
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tempting to mitigate conflicts. Environmental impacts must be on a level playing
field with the impacts on humans, the economy, and the state in general.

3. Certainty for the leasing and permitting processes.

On behalf of IPAA, I attended the presidential signing of the Royalty Fairness
Law last August in Jackson Hole, Wyoming. Now that I have mentioned Royalty
Fairness, on behalf of IPAA, I want to thank the Chairwoman and the entire Com-
mittee and staff for passage of this important reform initiative. Hopefully, we can
accomplish similar reform of the BLM’s and Forest Service’s oil and gas regulatory
practices.

Prior to signing the bill, President Clinton met with representatives from the oil
and gas industry to discuss a number of issues. The issue I personally raised with
the President was the excessive amount of time it takes to obtain a permit and the
uncertainty associated with doing business on public lands. I suggested to the presi-
dent that the government should, within a date certain, notify a producer if it is
going to issue a lease or a drilling permit. If the government’s answer is no, set
forth a timetable for determining how the alleged conflicts can be mitigated.

The President responded to these comments by stating the following: 1) He was
frustrated with the fact that the drilling permit process had not been streamlined.
He has asked the department to accomplish this goal; and, 2) He can understand
the need for certainty when attempting to develop public lands. It appeared that he
supported the idea of establishing specific time-frames for the BLM’s oil and gas
processes.

The President’s remarks were very encouraging. We would like to work with the
committee and the administration in developing bipartisan legislation to accomplish
this type of reform. There a number of details that would have to be worked out,
but, certainly, we should be able to develop a legislative package that results in a
more efficient leasing, permitting, and appeals process. By adding certainty, inde-
pendents will be more likely to commit capital to public land projects, as this capital
will not be tied-up indefinitely in a never-ending decision making process.

Conclusion

Again, I want to thank you Madam Chairwoman and the entire committee for
coming out West to listen to the challenges we face on public lands and offer assist-
ance in changing the current operating environment. We can no longer afford to ig-
nore needed mineral revenues lying dormant beneath public lands. Through reform
of the federal oil and gas regulatory program, we can begin to bring these revenues
to the surface for use by the nation, states, and most importantly, those educating
the children of the West. We stand ready to help develop a blueprint for reform.
With your leadership and through hearings like the one today, we can make a dif-
ference on public lands. Thank you.

ANSWERS TO QUESTIONS FROM CHAIRMAN OF THE COMMITTEE BY MsS. GINA GUY

U.S. DEPARTMENT OF THE INTERIOR
OFFICE OF THE SOLICITOR
RockYy MOUNTAIN REGION,
755 PARFET STREET, SUITE 151,
LAKEWOOD, COLORADO 80215
July 16, 1997

The Honorable Barbara Cubin,

Chair, Subcommittee on Energy and Mineral Resources,
Resources Committee,

U.S. House of Representatives,

Washington, DC 20515

Re: Proposed Rulemaking; Bureau of Land Management; Cost Recovery for Mineral
Document Processing

DEAR MRS. CUBIN: At your Subcommittee’s Field Hearing in Casper on June 30,
you asked about the relationship between the cost recovery opinion and the state’s
one-fourth share of administrative costs. I responded that it was my understanding
that such costs would be addressed in the proposed rulemaking.

I believe I misunderstood your question. The cost recovery rulemaking will apply
to amounts applicants reimburse BLM for BLM’s processing of documents in order
for the applicant to receive a benefit or privilege not available to the public at large.
What you may have been referring to is the allocation of administrative costs
against the royalties payable to states pursuant to the Mineral Leasing Act, as
amended, 30 U.8.C. §191(b)(1). The 1993 amendment to that section (Public Law
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103-66) removed the provision that payments to states would not be reduced by ad-
ministrative costs incurred in royalty collection. This statutory cost-sharing program
with the states benefiting from the federal on-shore mineral leasing program was
discussed in the cost recovery M-opinion:
Receipts retained by the United States under this section are paid into the
Treasury and do not directly fund program operations. This section provides no
new source of recovery for administrative costs and merely ensures that states
share the burden of such costs for a program from which they benefit. This sec-
tion has no bearing on fees charged to recoup the costs of agency services.
M-36987, at 24 n.27 (Dec. 5, 1996). Therefore, the rulemaking will not address
the issue of revenue and costs shared with the states.
I apologize for any confusion my remarks might have caused, and request that
this clarification be added to the record of the hearing.
Sincerely,
Gina Guy,
Regional Solicitor
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Testimony of Robert V. Abbey
Acting State Director, Colorado
Bureau of Land Management
Before the House of Representatives
Subcommittee on Energy and Mineral Resources
Field Hearing, Casper, Wyoming
June 30, 1997

Madam Chairman, members of the subcommittee, I appreciate the opportunity to discuss
with you the oil and gas program for the Bureau of Land Management (BLM) in the State
of Colorado. I would like to give you a general overview of our program and also briefly
discuss the BLM's Colorado State Office policy concerning actions within non-wilderness
study area lands included in the Colorado Environmental Coalition's (CEC) wilderness

proposal for BLM lands.

BLM Oil and Gas Program in Colorado
The BLM Colorado is responsible for administering oil and gas minerals management laws
on all Federally owned minerals in Colorado. Within the State of Colorado, the BLM
manages 8.3 million acres of surface and minerals, and 5.3 million acres of reserved
mineral estate where it does not have jurisdiction over the surface. In cooperation with the
Forest Service (U.S. Department of Agriculture), the BLM also administers minerai leasing
on approximately 12.8 million acres of national forests. This totals over 26 million acres of
Federal mineral estate within Colorado, of which 3.3 million acres is currenily under icase

and nearly 20 million acres are available for oil and gas leasing.

During FY 96, 255 oil and gas leases covering nearly 218,000 acres were sold at

competitive sales. This amounted to 70% of the offered tracts sold, generating $1.9 million
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in revenues. We credit our high sell rate to the fact that we do not "roll over" or re-offer
dead leases. In Colorado, we offer only those lands requested by the public or where
drainage either is occurring or determined likely to occur. Of the $78 million in total oil and
gas revenues generated in FY 96, in accordance with the Mineral Leasing Act,

approximately $35 million went directly to the State.

Significant Accomplishments
One of BLM Colorado’s most significant accomplishments during FY 1996 involved
streamlining the way we process operating rights transfers. These transfers allow the
holder of the lease to enter the lands and conduct oil and gas operations. In May 1996,
BLM Colorado had an 18 month backlog in processing these transfers. We developed new
streamlined procedures, which remain consistent with the requirements of the Mineral
Leasing Act and national BLM policy, that allowed us to eliminate the backlog within 6

weeks, greatlly improving our customer service.

We have also entered into Memorandums of Understanding (MOU) with the Colorado Oil
and Gas Commission relative to hearings and spacing and are currently looking at ways to
apply the State's Orphan Well Fund to wells on public lands. We look forward to

continuing our joint efforts to become more efficient and effective.

The following information is a summary of oil and gas activities on Federal and Indian
lands in Colorado.
BLM Colorado (Historical Data through end of FY 1906)

956 producing oil wells

3,546 producing gas wells

97 shut-in oil wells

648 shut-in gas wells
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612 service wells (includes injection and disposal wells, water source wells, etc.)
948 plugged and abandoned wells

2,122 producing oil and gas leases under supervision encompassing 1,398,000
acres

159 exploratory and secondary units

1,006 communitization agreements

5 gas storage agreements

0 development contracts

176 approved Applications for Permit to Drill

The BLM Colorado is proud of its accomplishments in the oil and gas program and we
look forward to continuing to work with our customers to implement improvements in the

future.

General Overview of Colorado Wilderness
In 1994, the CEC, a consortium of 47 environmental groups in Colorado, published the
Conservationists’' Wilderness Proposal for BLM Lands in Colorado. The proposal
recommended wilderness protection for 300,000 acres of BLM lands and an additional
250,000 acres of Forest Service lands outside existing Wilderness Study Areas (WSA’s).
Since that time, the BLM Colorado State office has, as a matter of practice, not offered oil
and gas leases within the CEC proposed areas while a policy for handling discretionary

actions within these areas was being developed.

Overall management direction for public land use is established by the BLM through the
land use planning process. The resource management plan (RMP) identifies which lands
are appropriate and eligible for various uses and under what terms and conditions uses can

take place. With regard to the management of all public lands in Colorado, including the
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lands proposed for wilderness designation by CEC, where there is substantial public
concern that a discretionary action could harm a resource value that may not have been
sufficiently analyzed in the plan, the BLM has the authority to postpone approving that
action for a reasonable period of time to allow the issue to be resolved through the planning

process.

In light of evolving changes in public land use patterns, on-the-ground conditions, and an
increase of legitimate, yet conflicting uses, the BLM Colorado State Office determined that
it would be prudent to take another look at the CEC proposed areas. We have, therefore,
initiated a review to determine if there are roadless tracts of at least 5000 acres, or roadless
tracts contiguous to existing WSA'’s that may require further evaluation prior to allowing

zertain resource development to occur.

Attached to this testimony is a copy of my May 19, 1997, Instruction Memorandum, issued
10 managers, entitled “Policy for the Management of Lands Described in the Colorado
Environmental Coalition’s Wilderness Proposal for BLM Lands.” I presented this policy
at Colorado’s three Resource Advisory Councils (RACs) meetings in early May.

Thank you for the opportunity to testify, I will be happy to answer any questions.
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UNITED STATES DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT
COLORADO STATE OFFICE
2850 YOUNGFIELD STREET
LAKEWOQOD, COLORADO 80215-7076

May 13, 1897

In Reply Refer To:
8550 (Co-$30) (N)
EMS Transmission 05/19/97
Instruction Memorandum No. CO-97-044
Expires: 4/30/98

To: District Managers, Area Managers, and
Deputy State Director, Resource Services

From: State Director

crade

Subject: Policy for the Management of lLands Described in the ler:
r 3ureau of

Environmental Coalition's (CEC) Wildermess Proposal
Land Management (BLM) Lands

50y

1

@ usad when

This memorandum provides procedures and an inizial scheduls Tz
considering actions within non-Wilderness Study Arxea (WSA)
the CEC’s “Consarvationists’ Wilderness Praoposal for BLM L.
January 1, 19%4. This policy applies to all discratiopnary acticns.

The BLM completad the wilderness review cf public lands mandazad by Section
603 of the Federal Land Policy and Management Ach (FLPMA) ., and that
racommendation was subsequently forwarded to Congress. In the CEC
proposed wilderness designation for some public land areas nct included in the
Bureau's recommendation.

The CEC proposal includes maps and descriptions of each of its arsas. In
light <f this information and evolving changes in public land use pattarns and
on the ground conditions, CEC's presentation raises legitimata issues that
deserve further inquiry by BLM regarding appropriate management of these
areas.  Accordingly, BLM intends to review those lands coversd by the CEC
propesal to determine whether there are wilderness values witzin such lands
and whether such values require further protection.

The overall management direction for public land use is established through

he land use planning process. The plan identifies which lands are
appropriate and eligible for various uses. Where there is substantial public
concern that an action could harm a rescurce wvalue that may not have been
sufficiently analyzed in the plan, the BLM has the authority to postpone
approving that action for a reascnable pericd of time to allcw the issue to ke
resolved primarily through the planning process. This has esssntially been
cur approach for the management of all public lands in Colorade, including the
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lands proposed for wilderness by the C=C. pProposals for actions are addressed
on a case by case basis. Since BLM recasived CEC's prcposal in 1994, we have
pestpened some actions in areas proposed Iox wilderness by the CZC while we
consider how to preserve Congress' opticns with respect to such areas.

It is our policy to hold discretionary actions that might have irreversible or
irratrievable impacts temporarily in akeyance in accordance with the schedule
centained in this memorandum until the rderness issues raised by the CEC are
addressed and resclved through the BLM z=lanning process.

Specific steps to implement this policy are:

2as whenever discretiorary actions
le impacts are propcsad in the

2. Review the area to determine if it meects the wilderness criteria as being
~cadlass as descrilbed in the provisiens <Z Section 3(c) of the Wilderness Act
cf 1944, 16 U.S.C. § 1132(c). The Wiilsrmess Act requires that the roadless
tracz be 5,000 acras or of sufficient sizs as to make practicabls its
preservaticn and use in an unimpairad cion. If a rcad exists but the

2 area cf ccnsidera n, then

impact of that road deces not affect i
t affactec by the existsnce of the

1"

4]

he CEC prep

-0t

aluace the perti

using the prc scribed in selow. I£ chis is the case the

zn of the prc ZC area conta =g the rcad will be managed pursuant

n2 existing lan plan include oil and gas l2asing where
-ne existing plan ieas

For thoses arsas or pertions c¢Z areas found to bé rcadless, iniciate a
cutreach prscass to determine 12 suIficient Lasis exists tc warrant
iniciacion of the plan amendment procass. Concentrate outreach cn ocbjesctive
£ merits of the area's wilderness

Concurrantly, initiate an cn-the-
che area.

cczrnsideraticn cf the presence and relat
values and cother petential values and us=
grzund aralysis of the rescurce values oI

©) If the dccumentad values ars alr2ady protected within existing
management guidance, and the propcsed uses can occur or be accemmedated, then
current planning is adequate and no plan amendment is required.

(c) 1If the on-the-ground review and the outreach process detarmine that
ned in Section 2{c) of the

, and these values aprear not to be
nt plan, the field manager, with
nitiate a plan amendment to

the arsa contains wilderness values as Zs
Wilderness Act of 1964, 16 U.S.C. § 1132
protacted under the provisions of the
State Directer review and approval, will
determine how these lands should be marna

0
[
fu
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4. In summary, the land management decisizn called for by this review could
1t either in:
(a} affirmation of existing planning dJecisions; or

k) result in a proposed amendment tz the applicable land use plan that
prevides for one or more of the follewing opticons:

Zerness values thrcugh special
ironmental Concern, cr

(I} protacticon of natural or wi
designations, such as Areas of Critical

(1i) a reccrmmendation that an ars2a be designated as wilderness with
a previsicn for its interim management as a WSA, or

(iii) a proposal for a withdrawal order,

As indicated above, BLM has previously deferred a number of prorcsed actions
with spect to certain of the lands ccverad by the CEC propesal. The review
required by this policy with respect tc zizcse lands for which 3LM has delayed
acticn previously sheuld be completed exgeditiously. The follewing is a
schedule for review of CEC proposed wilderness areas where acticns have keen

orevicusly preposed and for such areas whsre future propesals for actien may

te macde:

icn Basin, Scuth
stamber 30, 19¢

ens if it is determized that an

ZZ these areas or gpcrticns ¢ these
ars found to ccntain roads, the or porticn of the arsa affsctsd by
& may be macde available for a It cil and gas lease sale. If
nominated tracts are found tc ccnzain roads, and are net offered at a
sale for which they have keen rs

arciculatad rationale describing what ¢
warrant the deferral cr exclusion of the zracts.

a2ta the rzad analysis of Ver
ampa River, ané Bangs Canyen &v
sased on the weather and soil czndé

. This date ccu

3

any of the areas listed in the pravicus paragraph are found to ke
roadlass, evaluate them through a public cutreach process to obtain
infermaticn frem all interested publics =n the conditions ané values in the
areas. Concurrently complete an cn-the-grzund analysis. This will be
initziaced by September 30, 1897, and ccmplated by Novemker 30, 1597.

. Pecide whether to initiate plan amendments for arsas identified as
roadless. For areas where no amendment is needed, implementation of existing
clans wculd continue. Leases may be made available for sale in these arsas by
<he Fetruary 1998, lease sale where the analysis has been ccmpleted and no

wilderness values were identified. If Sustry nominated tracts are not
2ffarad at this or any future sale, BLM will provide an articulated rationale
<escribing what on-the-ground managemen:z czcncerns warrant the deferral or

s
exclusizn of the tracts.

Fcr areas where plan amendments ars warranted, initiate them by Januarvy 1,

13¢38, and complete them within 10 months. Plan amendments ars subject to
sretests and appeals under applicable resgulations; see 43 CFR 1510.5-2.
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5. Initiate the above process and schedule for other areas proposed for
wilderness by the CEC whenever actions that could impact these areas are
received.

If vou have any questions about the interpretation of this policy, please
contact me at {303) 239-3702 or Frank Salwerowicz, Deputy State Director for
Resource Services at (303) 239-3745.

Signed by Authenticated by
Robert V. Abbey Don Snow
Acting State Director EMS Operator
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United States Department of the Interior

OFFICE OF THE SOLICITOR
Washington, D.C. 20240

DEC =5 1535

M-36987

Memorandum

To: Director, Bureau of Land Management
From: Solicitor

Subject: BLM’s Authority to Recover Costs of Minerals Docunent
Processing

I. INTRODUCTION

This Opinion addresses the Bureau of Land Management’s (BLM)
cost recovery efforts for minerals document processing. It is
intended to resolve legal questions that have arisen regarding
cost recovery. Some of these guestions resulted from the
issuance of two reports by the Office of Inspector General (0IG)
in the past eight years. The January 1995 OIG report, Report No.
95-1-379', found that delayed implementation of a revised user
fees schedule had resulted in loss of the opportunity to recover
an estimated $40 million from September 1989 to August 1993, and
continued delay results in an estimated annual loss of $7.6
million beginning with fiscal year 1994. Id, at 5. The report
recommended (id., at 7) that BLM

take action to expedite the establishment and
the collection of user fees for processing
documents that have a significant impact on
the amount of cost recovery and continue
efforts to establish and collect user fees on
those documents that have less financial
significance.

This Opinion is intended to assist BLM in implementing cost
recovery measures. It examines the statutory authority and
Departmental policy relating to cost recovery, discusses the case
law interpreting the applicable statutes, analyzes a BLM study
relating to specific cost recovery items, and discusses options
for BLM to consider as it drafts proposed regulations.

v

* Entitled "Followup of Recommendations Relating to Bureau
of Land Management User Charges for Mineral-Related Document
Processing."
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II. SUMMARY

BLM has authority under the Federal Land Policy and
Management Act (FLPMA) to establish fees with respect to
transactions involving the public lands to recover the reasonable
processing cost of services that provide a special benefit not
shared by the general public to an identifiable recipient.
Because Congress expects services provided by federal agencies to
be "self-sustaining to the extent possible" (Independent Offices
Appropriation Act), and because the Departmental Manual mandates
cost recovery whenever possible, BIM has an obligation to
establish fees for all services for which it has cost recovery
authority.

Cost recovery authority is quite broad. Courts have held
that the conferral of a required license or permit bestows a
special benefit, as do routine inspections, required
environmental reviews, license renewals, and myriad other agency
actions. However, FLPMA contains several "reasonableness
factors" that BLM must take into consideration when promulgating
cost recovery regulations. These factors are: actual costs, the
monetary value of the rights or privileges sought, the efficiency
to the government processing involved, that portion of the cost
incurred for the benefit of the general public interest, the
public service provided, and "other [relevant] factors".?

Each of the "reasonableness factors" must be considered in
setting a fee. One factor is actual costs; therefore, those
costs must be calculated for each type of action for which BLM
has cost recovery authority. The agency may not, however, base a
fee decision on one factor to the exclusion of others; therefore,
a fee may not be based on consideration of actual costs alone.

By the same reasoning, the fact that a portion of the cost is
incurred for the benefit of the general public interest is not a
basis to decide that no fee will be charged; it is only one
factor to consider along with the others.

So long as it considers all of the required factors, BLM may
be creative in structuring the regulatory framework. One example
it may wish to consider is the right-of-way regulations, which
combine a fee schedule for routine actions with case-by-case
determination of fees for complex actions. BLM should also
consider providing in the regulations for periodic automatic fee

2 The FLPMA reasonableness factors have been defined by BLM
in the context of its right-of-way regulations at 43 C.F.R.
§ 2800.0-5. For example, "efficiency to the government
processing" is there defined - as "the ability of the United States
to process an application with a minimum of waste, expense and
effort." BLM may find thesé definitions helpful in preparing
minerals document processing regulations.

2
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adjustments due to inflation in order to eliminate the need to
undertake future rulemakings te make such adjustments.

III. CQST RECOVERY AUTHORITY
A. Statutory Authority

The 1952 Independent Offices Appropriation Act (IOAA), as
amended, 31 U.S.C. § 9701 (originally codified at 31 U.S.C.
§ 483a), provides generally for cost recovery by federal
agencies. The IOAA expresses the intent that services provided
by agencies should be "self-sustaining to the extent possible,"
31 U.S.C. § 9701(a), and authorizes agency heads to "prescribe
regulations establishing the charge for a service or thing of
value provided by the agency." 31 U.S.C. § 9701(b).

In 1976 Congress passed the Federal Land Policy and
Management Act (FLPMA),’ 43 U.S.C. §§ 1701-1784. Section 304 (a)
of FLPMA specifically authorizes the Secretary of the Interior to
"establish reasonable filing and service fees and reasonable
charges, and commissions with respect to applications and other
documents relating to the public lands" and to "change and

* Sixteen years before FLPMA, and eight years after the
IOAA, Congress had, in the Public Land Administration Act (PLARA),
43 U.S.C. §§ 1371, 1374 (repealed 90 Stat. 2792 (1976)),
specifically authorized the Secretary of the Interior to
establish reasonable fees. The PLAA was expressly repealed by
FLPMA. -

‘ This provision is broadly inclusive. Documents "relating
to the public lands" may pertain to transactions arising either
under FLPMA itself or under other statutes, such as the Mineral
Lands Leasing Act of 1920, 41 Stat. 437 (30 U.S.C. §§ 181-263),
or the General Mining Law of 1872, Rev. Stat. § 2319 (30 U.S.C.
§§ 22-47). Under the rulemaking provision at section 310 of
FLPMA, 43 U.S.C. § 1740, the Secretary may promulgate cost
recovery regulations relating to transactions arising under other
statutes: "The Secretary, with respect to the public lands,
shall promulgate rules and regulations to carry out the purposes
of this Act and of oth laws i licg 1 PR
(Emphasis added.) Section 103(e) of FLPMA defines "public
lands, " with certain exceptions, as "any land and interest in
land owned by the United States within the several States and
administered by the Secretary of the Interior through the Bureau
of Land Management ...." 43 U.S.C. § 1702(e).

3
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abolish such fees, charges, and commissions." 43 U.S.C.
§ 1734(a).’?

In section 304(b) of FLPMA, the Secretary is authorized to
"require a deposit of any payments intended to reimburse the
United States for reasonable costs,"® which "include, but are not
limited to, the costs of special studies; environmental impact
statements; monitoring construction, operation, maintenance, and
termination of any authorized facility; or other special
activities." 43 U.S.C. § 1734(b).

Section 304(b) also lists the following factors that the
Secretary "may take into consideration" in determining whether
costs to be reimbursed under that subsection are "reasonable':

actual costs (exclusive of management
overhead), the monetary value of the rights
or privileges sought by the applicant, the
efficiency to the government processing
involved, that portion of the cost incurred
for the benefit of the general public
interest rather than for the exclusive

’ Congress may itgelf establish certain fees for
transactions involving the public lands. See, e.g., the Omnibus
Budget Reconciliation Act of 1993, Sec. 10102, mandating a $25
fee for recording the location of a mining claim. Such
independent legislative provisions do not, of course, trigger the
application of the FLPMA reasonableness factors. This Opinion
focuses on the authority granted by section 304 of FLPMA. Any
questions that BLM may have regarding other statutes or
provisions that it believes might supersede or impact on section
304 should be addressed to this Office.

¢ Section 304(b) of FLPMA does not apply to all of the
amounts authorized in section 304(a), but only to those "intended
to reimburse the United States for reasonable costs." Nominal
"filing" fees, which serve to limit filings to serious
applicants, are not intended to reimburse the United States for
its processing costs and therefore do not fall under section
304 (b). While filing fees must be "reasonable," as mandated by
subsection {a) ("the Secretary may establish reasonable filing
and service fees..."), they are not subject to the

"reasonableness factors" listed in subsection (b). "Service
fees, " however, are intended to recover the costs of processing,
and are subject to the provisions of subsection (k). A filing

fee is not, of course, a subgstitute for a service fee. In
determining the amount of a service fee, BLYM may take into
account any filing fee relating to the same transaction, so that
the total amount does not exceed BLM’'s processing costs.

4
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benefit of the applicant, the public service
provided, and other factors relevant to
determining the reasonableness of the costs.

43 U.S.C. § 1734(b). A federal court of appeals has held that,
despite the use of the word "may," the Secretary in fact mugt
take these "reasonableness factors" into consideration when
establishing the reasonable costs of document processing. Nevada
Power Co, v. Watt, 711 F.2d 913, 925 (10th Cir. 1983) (discussed
in subsection D., ipfra).’

FLPMA did not repeal the IOAA in the context of public land
management; instead, section 701 of FLPMA cautions that nothing
in it "shall be deemed to repeal any existing law by
implication." 43 U.S.C. § 1701 note, 90 Stat. at 2786. The
interplay between the IOAR and FLPMA is discussed ipfra at
subsection D.?

7 The Nevada Power court noted that "Sections 304(a) and
504 (g) grant Interior authority to charge reasonable fees.
Section 304 (b) is not another grant of authority, but rather
appears intended by Congress to establish the outer boundaries of
the blanket delegation given the Secretary elsewhere." 711 F.2d
at 921.

! The disposition of receipts differs under the two
statutes. Under section 304 (b) of FLPMA the amounts recovered

a be sppropria 3 a 13 ailable until expended.
43 U.S.C. § 1734(b). 1In contrast, as noted in the Departmental
Manual, "[a]lmounts collected under the IOAA authority must be

d i i i

Receipts." 346 DM 1.3 C (emphasis added). Department of the
Interior appropriations acts have for years appropriated amounts
collected under section 304 of FLPMA. See, e.9., Department of
the Interior and Related Agencies Appropriations Act for the
Fiscal Year ending Sept. 30, 1996, Pub. L. 104-134, section
entitled "Service Charges, Deposits, and Forfeitures." The
appropriations act passed on Sept. 30, 1996, makes permanent the
appropriation of amounts under section 304 that are in excess of
1996 collections and not otherwise committed:

[Iln fiscal year 1997 and thereafter, all
fees, excluding mining claim fees, in excess
of the fiscal year 1996 collections ... under
the authority of 43 U.S.C. 1734 ... which are
not presently being covered into any Bureau
of Land Management appropriation accounts,
and not otherwise .dedicated by law for a
specific distribution, shall be made

5
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B. OMB Circular No. A-2

Office of Management and Budget (OMB) Circular No. A-25, 58
Fed. Reg. 38144 (adopted 1959; revised July 15, 1993),
establishes federal policy regarding user charges under the IOAA.
It also "provides guidance to agencies regarding their assessment
of user charges under other statutes....to the extent permitted
by law."

The Circular sets out the general federal policy on cost
recovery: "A user charge ... will be assessed against each
identifiable recipient for special benefits derived from Federal
activities beyond those received by the general public."®

C. Departmental nual

The Department of the Interior Manual mandates cost recovery
for special services:

Departmental policy requires (unless
otherwise prohibited or limited by statute or
other authority) that a charge, which
recovers the bureau or office costs, be
imposed for services which provide special
benefits or privileges to an identifiable
non-Federal recipient above and beyond those
which accrue to the public at large.

346 DM 1.2 A. The Manual also specifies situations in which
exemptions from cost recovery are appropriate:

(1) The charge is prohibited by legislation
or executive order.

(2) The incremental cost of collecting the
charges would be an unduly large part of the
receipts from the activity.

immediately available for program operations
in this account and remain available until
expended.

Department of the Interior and Related Agencies Appropriations
Act for the Fiscal Year ending Sept. 30, 1997, Pub. L. 104-208.
This means that any future increases in recovered costs which are
not currently covered by another permanent appropriation or
otherwise dedicated for a specific purpose, will be available to
BLM for expenditure without the need for future appropriations.

6
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(3) [Certain charges to foreign countries or
international organizations.)

(4) The recipient is engaged in a nonprofit
activity designed for the public safety,
health, or welfare.

(5) The bureau or office has some other
raticnal reason for exempting the program,
subject to the approval of the Office of
Financial Management.

346 DM 1.2 C.

The Departmental Manual prov1des a process for exempting
agency activities under the prov151ons described above, 346 DM
1.2 C., through which BLM has in the past exempted some of its
actions. Unless and until BLM establishes through this process
that a specific exemption applies, the Departmental policy on
cost recovery must be followed.

D. Case lLaw

In 1974 the Supreme Court decided two companion cases
outllnlng the limits of cost  recovery under the ICAA. National

Cable Television Ags’n v. United States, 415 U.S. 336 (1974) and
Mwmw., 415 U.S. 345

(1974), involved challenges to fee schedules of the Federal

Communications Commission and the Federal Power Commission,
respectively. The Court interpreted the IOARA to permlt only
specific charges to identifiable recipients for services that
provide special benefits not shared by the general public. A
reimbursable fee, the Court noted, is "incident to a voluntary
act, e.g., a request that a public agency permit an applicant to
practlce law or medicine or construct a house or run a broadcast
station. 415 U.S. at 340.° The agencies’ fee schedules before
the Court had sought to recover the entire costs of regulation
without regard to specific benefits received by the regulated
entities. Characterizing them as improper tax levies, the Court
struck them down.

Although the Court was construing the IOAA, it set limits
on cost recovery based on constitutional restrictions on the
- power to tax. Those limits, as subsequently interpreted by the

® This "voluntary act" identifies an applicant for "a grant
which ... bestows a benefit ... not shared by other members of
society." Id, at 341. For ' 'a more detailed discussion of
"identifiable recipients," see note 13 jinfra.

7
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appellate courts, are therefore also applicable to cost recovery
under FLPMA.

A seminal lower court decision applying National Cable

Television and New_ England Power is Missiggippi Power & Light Co.
v. United St Nugl R o) ‘n, 601 F.2d 223 (5th

Cir. 1979), cert. denied 444 U.S. 1102 (1980) . There the Fifth
Circuit upheld a Nuclear Regulatory Commission (NRC) licensing
fee schedule. The court first rejected petitioners’ argument
"that the work of the NRC benefits the general public solely and
that the conferral of a license or permit does not bestow upon
[petitioners] any special benefit whatsoever." Id. at 228. The
court concluded that "(a] license from the NRC is an absolute
prerequisite to operating a nuclear facility, and as such, is a
benefit ’'not shared by other members of society.’" Id. at 229,
quoting National Cable Television, 415 U.S. at 341. 1In addition,
the court pointed out that petiticners benefited from a
limitation on liability and that routine NRC inspections could
uncover hazardous conditions which undetected would jeopardize
safe operation of the facility. Id.

The Fifth Circuit also rejected the argument that, even if
some special benefit to petitioners were found, the NRC should
exclude from its fees the portion of the agency service
representing the benefit inhering to the public. The court held
that under the IOAA as interpreted by the Supreme Court in New
England Power, "the NRC may recover the frll cost of providing a
service to an identifiable beneficiary, regardless of the
incidental public benefits flowing from the provision of that
service." Id., at 230.

The court borrowed the term "incidental® from the D.C.
Circuit opinion in E roni¢c Indugtri Agg’'n v, F
Communications Comm’'n, 554 F.2d 1109 (D.C. Cir 1976). An
wincidental" public benefit is one that is incident!! to the
providing of a special benefit. In contrast, as noted by the

Fifth Circuit, "expenses incurred to serve some ‘independent’
public interest cannot be included in the fee...." 601 F.2d at
230.

The D.C. Circuit further delineated the distinction between
incidental and independent public benefits in Central & Southern

Motor Freight Tariff Ass'n v. United States, 777 F.2d 722 (D.C.
Cir. 1985). There petitioners had argued that an agency must

Y Missigsippi Power & Light is cited twice in the
Departmental Manual. 346 DM 2.3 B. and 2.4 B.(1).

I nincident" in this context is defined in Webster’s II New
Riverside University Dictionary (1994): ‘"adj. ... 2. Law.
Contingent upon or related to something else".

8
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exclude from its fees that part of costs attributable to public
benefit if that benefit were "greater than incidental." The
court rejected this argument, concluding that:

The proper test ... is whether the agency
activity at issue produces a public benefit
that is independent of the private benefit
upon which the agency properly relies in
assessing the fee. ... Accordingly, whether
an agency must allocate a portion of its
costs depends not so much on the magnitude of
the benefits to the public, as petitioners
suggest, but rather on the nature of the
public benefits and on their relationship to
the private benefits produced by the agency
action. What flows from this is the
following principle: If the asserted public
benefits are the necegsary consequence of the
benefits, then the public benefitg are not
in nd th W £

n 1 e h

Id. at 731-32 (footnote omitted) (final emphasis added). See
also, OMB Circular No. A-25, at 6.a.(3) ("when the public obtains
benefits as a necessary consequence of an agency’s provision of
special benefits to an identifiable recipient ... an agency need
not allocate any costs to the public ...."); 346 DM 2.3.

The Fifth Circuit in Mississippi Power & Light gave an
example of an independent public benefit:

[A] programmatic [environmental] statement
prepared by [an agency] on its own
instigation in support of a general agency
program expected to have significant benefit
both for the public and for private
recipients as yet unidentified ... creates an
‘independent public benefit‘ in the sense
used by the District of Columbia Circuit in
Electronic Industries.

601 F.2d at 231 n.17." This kind of programmatic function of an
agency does not specifically benefit an identifiable recipient,

v

2  The Departmental Marnual quotes this footnote at 346 DM

2.4 B.(1).
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and is easily distinguishable from a service that does benefit an
identifiable recipient.®

The Fifth Circuit went on in Migsissippi Power & Light to
uphold the following specific fees assessed by the NRC:

{1} Routine Inspections. The court noted that "the receipt
and retention of the license is of unguestionable benefit to
the applicant. In conducting routine inspections, the
Commission provides a serxrvice to the licensee by assisting
him in complying with those statutory and regulatory
requirements necessary for retention of his license." Id.
at 231,

{2) Environmental Reviews required by the National
Environmental Policy Act (NEPA). The court found these to
be "a necessary part of the cost of providing a special
benefit to the licensee." Id,

(3) Uncontested Hearings. The court reasoned that "these
costs are necessarily incurred by the agency in providing a
service to the applicant.”

{4) License Renewals. Fees were upheld even where a
license must also be obtained from the appropriate state.
The court concluded that "[a] company operating a waste
disposal site ... must of necessity obtain a license from
the NRC, and the Commission is entitled to recover the full
cost of conferring that benefit." JId, at 233.

¥ According to the Supreme Court, "the proper construction
of the [IOAA]" is the OMB Circular test that "no charge should be
made for services rendered, 'when the identification of the
ultimate beneficiary is obscure and the service can be primarily
considered as benefitting broadly the general public.’'"™ New
England Power, 418 U.S. at 350, quoting OMB Circular No. A-25 at
6.a.(4). An identifiable recipient does not necessarily have to
be identifiable by name at the time the agency performs the
special service. The Supreme Court in New England Power went on
to give a hypothetical example that illustrates this point: *a
blanket ruling by the Commission, say on accounting practices,
may not be the result of an application. BPBut each member of the
industry which is required to adopt the new accounting system is
an ‘identifiable recipient’ of the service and could be charged a
fee, if the new gystem was indeed beneficial to the members of
the industry. There may well be other variations of a like
nature which would warrant the fixing of a ‘fee’ for services
rendered.” 415 U.S. at 351.- The Court makes it clear that the
beneficiaries in this hypothetical example are not "chscure,"
even though their identification by name would apparently only
occur after the agency costs had been incurred.

10
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The court also upheld the authority of the agency under the IOAA
to include administrative and technical support costs within the
fee schedule. 1d. at 232.

The Tenth Circuit has also addressed the Supreme Court’s
interpretation of the IOAA, in a case involving both the IOAA and
FLPMA. 1In Nevada Power Co. v, Watt, 711 F.2d 913 (10th Cir.
1983), a consolidation of three cases contesting BLM’s cost
recovery regulations for right-of-way applications, the court
examined the history of the acts and the regulations at issue,
with special emphasis on the legislative history of FLPMA.

Two of the three consolidated cases involved rights-of-way
granted subsequent to enactment of FLPMA. 1In these, the Tenth
Circuit interpreted the regulations under FLPMA, but also
referenced the case law interpreting cost recovery under the IOAA
to determine the outer parameters within which the Department of
the Interior must structure cost recovery. Citing
Power & light, the court concluded that the Supreme Court
doctrines laid out in National Cable Television and
Power did not restrain Interior from charging the full cost of
environmental impact statements required by law to be performed
when an application triggers NEPA, because "{[t]hese studies are a
necessary prerequisite to the receipt by the applicant of a
‘special benefit,’ the grant of a right-of-way." 711 F.2d at
930. The Nevada Power court did, however, conclude that
restraints exist under FLPMA,

The court concluded that the language of FLPMA is more
restrictive on the Secretary than that of the IOAA.™M

¥ The IOAA cannot be read independently from FLPMA in
connection with activities governed by FLPMA. The IOAA itself
provides that it "does not affect a law of the United States ...
prescribing bases for determining charges ...." 31 U.S.C.
§ 9701(c). The OMB Circular which establishes federal policy
regarding user charges under the IOAA specifies that "where a
statute ... addresses an aspect of the user charge (e.g., ... how
much is the charge ...), the statute shall take precedence over
the Circular."” OMB Circular No. A-25 at 4.b. The Departmental
Manual also provides that "[tlhe principles and guidelines in
this Part must be used in recovering costs to the extent they are
not in conflict with ... specific {[statutory cost recovery]
authority [for individual programs or services]." 346 DM 1.3 A.
The Departmental Manual includes FLPMA in its list of examples of
specific authority. The greater restrictions of FLPMA thus
govern over the IOAA for cost recovery "with respect to
applications and other documents relating to the public lands."
43 U.S.C. § 1734(a).

11
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Specifically, the court held that, despite the facially
discretionary language of FLPMA, "the Secretary must, when
establishing reasonable costs of processing applicationms,
consider the reasonableness factors listed in section 304(b) [43
U.S.C. §1734(b))." Id. at 925.' (These factors are quoted in
subsection A., supra.)

The court found that in promulgating the post-FLPMA
regulations at issue the Secretary had considered only the first
factor: "actual costs." Id, at 926-27. The court concluded that
FLPMA mandates consideration of gach of the factors,!® and
consequently invalidated the regulations. 14,7

In certain instances, a statutory provision may address cost
recovery for applications or documents that relate to the public
lands but are governed by statutes other than FLPMA. 1In a case
involving a pipeline right-of-way under the Mineral Leasing Act
(MLA), the Federal Circuit noted that the MLA contained a
specific reimbursement clause for pipeline rights-of-way: "The
applicant for a right-of-way ... shall reimburse the United
States for administrative and other costs incurred in processing
the application ...." MLA section 28, 30 U.S.C. § 185(l), quoted
in Sohio Transp, Co. v. United Statesg, 766 F.2d 499, 502 (Fed.
Cir. 1985). Because the MLA mandated reimbursement of
administrative and other costs in this specific instance, its
cost recovery provision took precedence over FLPMA.

5 Ag already noted, section 304(b) of FLPMA provides that
"sreasonable costs’ include ... the costs of ... énvironmental
impact statements ...." The Nevada Power court made it clear
that the costs of environmental impact statements are not thereby
"reasonable per se," but must be weighed against the
reasonableness factors on the same basis as other processing
costs. 711 F.2d at 929-30.

6 This does not mean that the Secretary may never impose a
fee that recovers actual costs. See infra note 45 and
accompanying text.

7 The court in Nevada Power held that Interior could
determine reasonable costs "either by rulemaking or by case-by-
case adjudication." 711 F.2d4 at 933. In 1987 the Secretary
promulgated new right-of-way cost recovery regulations at 43
C.F.R. Subpart 2808, combining a fee schedule with case-by-case
determination. These regulations specifically permit right-of-
way applicants in complex cases to request reduction or waiver of
reimbursable costs, and list’ ten factors for the State Director
to consider in processing such requests. 43 C.F.R. § 2808.5.
For a more detailed discussion of options for rulemaking, see
Section V, infra.
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The third consolidated case in Nevada Power involved a
right-of-way application granted prior to enactment of FLPFMA.
There the court considered the regulatlons only under the IOAA,
and concluded from its dlscu551on of National Cable Television,

New England Power, and Mississippi Power & Light that the
Department of the Interior could recover the full costs of an
environmental impact statement triggered under NEPA by the
application. Id., at 933.

Collectively, these decisions establish the following
principles: (1) an agency action that provides both a special
benefit to an identifiable recipient and an incidental public
benefit is not automatically excluded from consideration for cost
recovery; rather, (2) if the agency action meets the criteria of
providing a special benefit to an identifiable beneficiary, the
costs associated with it may be recovered, whether or not there
is incidental public benefit associated with the action.

The Departmental Manual requires that a charge be imposed in
this latter circumstance.!® FLPMA requires that the agency, in
establishing this charge, consider the "reasonableness factors"
of section 304(b), including what portion of the cost was
incurred to benefit the public interest. As with the right-of-
way regulations promulgated in response to the dictates of Nevada
bower, regulations implementing the cost recovery measures for
minerals document processing will have to include consideration
of the "reasonableness factors."!®

' The Departmental Manual specifies three prerequisites to
recovering costs for services: (i) "special benefits or
privileges" to (ii) "an identifiable non-Federal recipient" that
are (iii) "above and beyond those which accrue to the public at
large." 346 DM 1.2 A.

' Any new such regulations will apply to present as well as
future mineral leases, as modern federal mineral leases include
language making them subject to future regulations. See, e.q.,
BLM Form 3100-11 (October 1992) "Offer to Lease and Lease for 0il
and Gas" ("Rights granted are subject to ... the Secretary of the
Interior’s regulations and formal orders in effect as of lease
issuance, and to regulations and formal orders hereafter
promulgated when not inconsistent with lease rights granted or
specific provisions of this lease.") Coal leases and previous
versions of oil and gas leases contain similar language.

The original grant of rights in the underlying lease does
not impede BLM from recovering costs for subsequent services that
are necessary to continued operations under the lease. Aas
already noted, in Migsigsippi Power & Light the court upheld the
right of the NRC to assess fees for routine inspections despite
the prior grant of a license. 601 F.2d at 231. The rights
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There has, not surprisingly, been considerable disagreement
between agenc1es and regulated entities over whether certain
agency actions provide any private "special benefits." The
petitioners in Mississippi Power & Light argued, for example,
that NRC regulation did not confer any benefit on them
whatsoever. Many regulated industries might echo this sentiment.
The courts, however, have been consistent in rejecting this
subjective interpretation of a "benefit," as explained in a 1987
law review article:

Certainly, some industries would prefer no
regulation to regulation, and in this
subjective sense they receive no benefit from
reqgulation. Nevertheless, each court that
has addressed the issue has joined the
Migsgissippi Power & Light court’s judgment
that industry distaste for regulation,
standing alone, is insufficient to contradict
the presumption of a benefit. The rationale
for this conclusion appears to be that fees
under the IOAA are properly imposed for
"yoluntary acts," a standard derived from the
Supreme Court’s analysis in Natjonal Cable
Televigion. That standard presumes that if
an entity voluntarily enters a business
believing that the business will return
benefits superior to the next best use of the
entity’s resources, it necessarily assumes
all the burdens associated with operating
that business, including the payment of fees.

Gillette & Hopkins, Federal User Fees; A Legal and Ecopomic
Analysig, 67 B.U. L. Rev. 795, 831 (1987)(footnotes omitted).

The article cited, as 1llustrat10ns, two companion cases from the
D.C. Circuit: National Cable Television Ass‘n v. Federal
Communications Comm’n, 554 F.2d 1094, 1101-02 (D.C. Cir. 1976)
(National Cable II) (rejecting as irrelevant petitioners’
argument that cable TV industry could have developed better
without FCC regulation because "[t]he fact is that the FCC has
undertaken to regulate this industry ... with the result that a
certificate of compliance hag become a necessary and therefore
valuable license"); and Electronic Industries Ags‘n v, Federal
Communications Comm’'n, 554 F.2d 1109, 1115 (D.C. Cir. 1976) (an
agency "is entitled to charge for services which assist a person

granted by a license or lease are not absolute. Exercise of
those underlying rights depends on continued compliance with
applicable laws and regulations; when such compliance
necessitates the services of the regulatory agency, the agency
has authority to recover those costs.

14



129

in complying with his statutory duties. Such services create an
independent private benefit").

Almost every court that has examined the question has found
that a filing requirement in and of itself is sufficient to
satisfy the private benefit test. The only court to identify
this as a possible issue declined to address it, and went on to
find that the agency could charge a processing fee in connection
with a statutory tariff filing requirement, because one purpose
of the requirement was "’insuring the economic stability of the
trucking industry.’" Central & Southern Motor Freight Tariff

Ass’'n v, United Statesg, 777 F.2d 722, 734 (D.C. Cir. 1985)
(citation omitted). The key question, according to the court,

was whether the underlying statute was "passed in large measure
for the benefit of the individuals, firms, or industry upon which
the agency seeks to impose a fee."

ntral uthern Frej is out of the mainstream of
case law in this area and was not addressed on this point in
subsequent decisions, even one decision written by the same judge
in the D.C. Circuit. A I v, Al I n l, 848 F.2d
1297 (D.C. Cir. 1988) (citing Elegtronic Industries as indicative
of broad sweep of cost recovery authority); Phillips Petroleum

Co. v. Federal Energy Regulatory Comm’n, 786 F.2d 370, 375 (10th
Cir. 1986), cert. denied 479 U.S. 823 (1986) ("the term 'special

benefits’ is broadly defined to include even assisting regulated
entities in complying with regulatory statutes").?

In Ayuda, the D.C. Circuit upheld Immigration and
Naturalization Service filing fees for deportation order stays,
appeals to the Board of Immigration Appeals, and motions to
reopen or reconsider decisions. While admitting to an initial

® The Central & Southern Motor Freight approach of examining
statutory purpose is thus not controlling law in this area. Even
if it were, however, the mining and mineral leasing laws would
satisfy the court’s requirement because of the many benefits they
provide to industry. For example, the Mining Law of 1872 was
passed in order to make the public lands "open to exploration and
purchase" by private interests. 30 U.S.C. § 22. Its rules were
derived in large part from rules developed by miners themselves
with the goal of preventing lawlessness and allowing miners to
hold claims by operation of law rather than violence. FLPMA
filing requirements and rental/maintenance fee requirements are
intended to rid the public lands of stale claims, substantially
for the purpose of making them available to bona fide miners.
Leases issued under the Mineral Leasing Act and related laws
grant lessees a monopoly on the opportunity to develop a
particular mineral on a particular tract, to the exclusion of
other operators seeking similar development opportunities.
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hesitation at "requir(ing] payment of a fee before the agency
will review its own determinations," 848 F.2d at 1299, the court
concluded that prior case law constrained it to uphold the fees
where "we are presented with specific procedural devices that
redound to the obvious, substantial, and direct benefit of
specific, identifiable individuals, individuals who have
themselves invoked those procedures." JId., at 1301.

Even when an application is withdrawn before a license can
be issued, resulting in no measurable benefit to the applicant,
an agency can impose a processing fee for work done prior to the

withdrawal. New England Power Co. v. United States Nuclear
Regulatory Comm’n, 683 F.2d 12 (18t Cir. 1982) ("{Tlhe work done

is a necessary part of the process of obtaining a license. That
the utility subsequently withdraws its application does not
defeat the fact that it has already received a benefit by virtue
of the work already done at its request." JId. at 14.) BLIM has
taken this approach. See 43 C.F.R. § 2808.3-3(b) (applicant for
right-of-way who withdraws application before grant or permit is
issued is liable for processing costs).

This case law makes it clear that the term "private benefit"®
is to be broadly construed. The vast majority of court opinions
that address the issue lock no further than whether a permit or
license has been applied for or whether the agency action assists
an applicant in complying with statutory or regulatory duties.

Iv. ALYST F_BUREA] F MANAC
CATEGORIES

We note at the outset that the term "cost recovery" refers
to both the level of costs recovered for a category of
transactions and the array of categories for which the recovery
of costs is possible. The Departmental Manual mandates cost
recovery in both senses of the term. It requires (unless
prohibited or limited by statute or other authority) (1) recovery
at a level equal to the bureau or office costs, and (2) recovery
of costs for all categories of service that provide special
benefits to an identifiable recipient above and beyond those
which accrue to the public at large. 346 DM 1.2 A. For cost
recovery under section 304 of FLPMA, the level of recovery
addressed by the first part of the Departmental Manual mandate is
limited by the reasonableness factors. 43 U.S.C. § 1734(b). See
supra Section III.D. For cost recovery undertaken pursuant to
section 304, the array of categories addressed by the second part
of this mandate is limited to transactions "relating to the
public lands." 43 U.S.C. § 1734(a).

In documents provided to the Solicitor’s Office for review,
BLM staff divided mineral cost recovery actions/documents into
four categories: (1) Not Subject to Cost Recovery; (2) Deferral
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Items; (3) Exemptions; and (4) Items Recommended for Cost
Recovery Fees. See Bureau of Land Management Energy & Minerals
Cost Recovery Analysis (undated); BLM Information Bulletin No.
95-219, dated 6/13/95 - Program Area: Cost Recovery for Minerals
Document Processing (summarizing the Cost Recovery Analysis,
supra). The "Deferral Items" were determined by BLM to be
"subject to cost recovery, but due to insufficient data to
prepare a cost analysis, any new fee proposal has been deferred."
Information Bulletin No. 95-219, Attachment 3 at 3.

This section specifically addresses the items in the
categories "Not Subject to Cost Recovery" and "Exemptions" in
light of the statutory and case authority discussed in Section
ITII, supra. This analysis is directed at determining which
agency actions are subject to cost recovery, i.e., which actions
confer a special benefit not shared by the general public on an
identifiable recipient, according to the case law interpretation
of these criteria. In promulgating regulations, BLM will have to
determine its actual costs for each type of action for which it
has cost recovery authority. BLM must then consider each of the
FLPMA reasonableness factors, of which actual costs is one and
the public benefit is another, in determining the final fee. The
relationship of actual costs to the other factors is addressed
more specifically in subsection A, infra. The weighing of the
reasonableness factors, culminating in the promulgation of
regulations, is discussed further at Section V, infra.

This section also considers, at subsection B, infra, certain
items for which BLM is inadequately recovering costs.

A. R i hi Agency’ h F T

This section examines certain specific items for which BLM
in the past has not asserted cost recovery authority. We
conclude that in many such instances BLM does possess the
authority to recover costs. Such a conclusion does not imply
that BLM must necessarily recover the actual cost to the agency
of those items. Under FLPMA, the actual cost to the agency is
but one of the criteria to be considered in setting the fee. 1In
the course of establishing the regulatory framework for cost
recovery and determining individual fees, each of the
"reasonableness factors" must be considered.

BLM must bear in mind that no single factor can be
congidered to the exclusion of the other factors. 1In
Power the Tenth Circuit addressed this very issue: "We do not
accept the argument ... that Interior could by purportedly
considering [one factor] eliminate other factors also required by
Congress to be considered. Such reasoning ... completely negates
Congress’ explicit inclusion of the other factors - a result that
Congress clearly did not intend." 711 F.2d at 926 n.10.
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Thus, for example, although BLM may not exclude an item from
consideration for cost recovery on the ground that it benefits
the public as well as the applicant, that public benefit will be
examined in the process of applying the reasonableness factors to
determine the fee to be charged.

That BLM must take into consideration the FLPMA section
304 (b) factors before setting a final fee is implicit in each of
the discussions in this section of cost recovery for specific
kinds of agency actions.

B. Inadequate Cost Recovery

There are categories of document processing services where
BLM has been recovering partial costs, but for which it has the
statutory authority and the Departmental Manual mandate to
recover full costs {(subject, of course, to consideration of the
FLPMA reasonableness factors). For example, we are informed
that the current fee charged for a mineral patent application is
based only on such costs as docketing the application and any
supporting materials. It does not include recovery of the costs
of the required mineral examination and mineral report, which
constitute the major expenses of the application. The mineral
examination and report are performed as a direct result of the
application for a patent, and provide a valuable special benefit
to the applicant, who cannot otherwise receive a patent. BLM
thus clearly has the authority under applicable law to recover
its costs for mineral examinations and reports.

We note that requiring patent applicants to bear the cost of
the required mineral examination and resulting report in no way
impairs the rights of any locators or claims under the Mining Law
of 1872. See FLPMA section 302, 43 U.S.C. § 1732(b). The Mining
Law of 1872 requires that a patent applicant show compliance with
the terms of the law, which includes a showing of a valid
discovery. 30 U.S.C. §§ 22, 23, 29. Regulations reflect that
BLM must confirm such a discovery by examination. 43 C.F.R.

§§ 3862.1-1(a), 3863.1(a). Nothing in the Mining Law of 1872
requires the United States to bear the costs of confirming that a
valid discovery exists under that law.

We also note that the Department of the Interior and Related
Agencies Appropriations Act for the Fiscal Year ending Sept. 30,
1996, Pub. L. 104-134, section 322(c), contains a provision that
"upon the request of a patent applicant, the Secretary of the
Interior shall allow the applicant to fund a qualified third-
party contractor to be selected by the Bureau of Land Management
to conduct a mineral examination of the mining claims or mill
sites contained in a patent application ...." This language was
reiterated in the appropriations act for fiscal year 1997. Pub.
L. 104-208. This provision must be read against a companion
provision that requires BLM to prepare and implement a plan to
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process 90% of the outstanding grandfathered patent applications
within five years. It addresses the shortage of BLM resources to
meet that target of completion. It does not affect BLM's
authority to recover costs for BLM mineral examinations.

Congress has specifically recognized that the Secretary may
recover costs for the processing of actions relating to the
general mining laws. In 1988 Congress provided that "all
receipts from fees established by the Secretary of the Interior
for processing of actions relating to the administration of the
General Mining Laws shall be available for program operations in
Mining Law Administration by the Bureau of Land Management to
supplement funds otherwise available, to remain available until
expended." Title I of the Department of the Interior and Related
Agencies Appropriations Act for the Fiscal Year ending Sept. 30,
1989, 102 Stat. 1774, 43 U.S.C. § 1474.

Four years later, in 1992, Congress directed the imposition
for two years of an annual mining claim rental/holding fee for
claimants holding more than 10 claims. Department of the
Interior and Related Agencies Appropriations Act for the Fiscal
Year ending Sept. 30, 1993, Pub. L. 102-381. The following year,
Congress authorized the fee to continue through fiscal year 1998.
Omnibus Budget Reconciliation Act of 1893, 107 Stat. 405, 30
U.S.C. § 28f. This fee was intended to "confirm the serious
intent of claim holders to develop such claims," as well as to
provide revenue. H.R. REpP. No. 626, 102d Cong., 2d Sess. 14. The
fee thus serves the purpose of "ridding federal lands of stale

mining claims." Kunkes v. United States, 78 F.3d 1549, 1554
(Fed. Cir. 1996), cert. denied, U.s. , 117 S.Ct. 74
(1896). It was not specifically designed to assess and recover

the costs of administration.

In recent appropriations acts Congress has earmarked a
certain amount of the revenue from mining claim fees for mining
law program administration and for the costs of administering the
mining claim fee program. See, e.g., Department of the Interior
and Related Agencies Appropriations Act for the Fiscal Year
ending Sept. 30, 1997. There is, however, no indication in these
annual appropriations acts or their legislative history that the
earmark was intended to repeal or modify the pre-existing
authority of the Secretary to engage in cost recovery for
minerals document processing. Congress has contemplated, in
other words, that mining law program administration will be
funded by the collection of both processing fees and mining claim
maintenance fees.

There may be other services in addition to the mineral
patent examination and report for which BLM has not been
attempting to recover full costs. Any such services should also
be analyzed in light of the framework provided in this Opinion in
order to ascertain whether BLM in fact has the authority, and
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therefore the mandate (unless BLM seeks and is granted an
exemption pursuant to the process in the Departmental Manual), to
recover full costs. :

C. N jec o Cost R Vi

Several actions described below, which are listed by BLM in
the category of "Not Subject to Cost Recovery," appear in fact to
be suitable candidates for cost recovery, subject to the
application of the reasonableness factors. As already noted, if
a service provides a "special benefit[] or privilege{] to an
identifiable non-Federal recipient above and beyond those which
accrue to the public at large," then "Departmental policy
requires ... that a charge ... be impoged." 346 DM 1.2 A,

1. Inspection and Enforcement Activities, including
Inspection Reports; Production Verification;
Payment of Assessments; Payment of Civil and
Criminal Penalties; Well Completion Record; Well
Logs; and Written Notice of Violation

With the exception of the payment of civil and criminal
penalties, the agency actions listed above appear to be
monitoring activities which would be encompassed by the language
in section 304 (b) of FLPMA specifically authorizing the recovery
of reasonable costs for "monitoring construction, operation,
maintenance, and termination of any authorized facility ...." 43
U.s.C. § 1734(b).*

The case law does not directly address cost recovery in
connection with the imposition of civil or criminal penalties.
We are not prepared to say it provides a special benefit to an
operator. In contrast, the possibility of a written notice of
violation or non-compliance is inherent in inspections and
benefits the operator by ensuring compliance and preventing civil
and criminal penalties or termination of operations.

Cost recovery for routine inspections was specifically
upheld in Missisgippi Power & Light, 601 F.2d at 231. Again with
the exception of the payment of civil and criminal penalties, the
agency actions listed appear to be of the same nature as actions
held by the courts to be reimbursable. The benefit to the

% The term "facility" is not defined in the act. It is
easily broad enough to include the kinds of things used in
mineral extraction and develtpment operations. See, e.q., the
definition of "facility" in Webster’s II New Riverside University
Dictionary (1994): "4. Something created to serve a particular
function ...."
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lessee/operator is the ability to continue operations, which
would not be possible without such compliance with applicable
statutes, regulations, lease terms, and plans of operations or
exploration plans from which these agency actions derive. Other
benefits may include, as in Misgissippi Power & Light, the
uncovering of hazardous conditions that undetected could
jeopardize the safety of the operation and create substantial
liability for monetary damages; no doubt additional similar
benefits can be compiled by those specifically familiar with each
action.

BIM cites the public benefits that flow from these
agency actions as justification for excluding the actions from
cost recovery. The applicable case law clearly teaches, however,
that these public benefits are incidental to the private
benefits. Thus, BLM has authority to recover costs for these
services, and the Departmental Manual requires that a fee be
imposed where such authority exists, unless properly exempted.

2. Force Majeure and Government-ordered Suspensions

Force majeure suspensions differ from government-
initiated suspensions on the question of whether they confer a
special benefit on the recipient. 1In the case of a force majeure
suspension, the lessee/operator applies to the government for a
suspension of lease terms. While the events giving rise to the
application are presumably beyond the control of the applicant,
the application nevertheless requests a special benefit, namely,
the release for a certain time period from the obligation to
comply with all terms and conditions of the lease. As such, the
cost of processing the application is subject to cost recovery.

We are not prepared to say that a government-initiated
suspension under which a lessee must cease operations or
production necessarily confers a special benefit on the lessee.
If BLM determines that its actions are indeed beneficial to a
lessee, it would be entitled to recover its costs of processing
the suspension.

3. Request for Competitive Lease Sale Parcel (Coal;
Non-energy Minerals; Geothermal)?®; Request for
Sale (Mineral Materials); and Expressions of
Interest for Competitive Lease Sale (0il and Gas)

# Although the BLM Energy & Minerals Cost Recovery Analysis,
Appendix 2 at 4, places "Geothermal"” under the category
"Expressions of Interest for Competitive Lease Sale," we are
advised that the correct category is "Request for Competitive
Lease Sale Parcel."
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BILM’s rationale for not subjecting the above requests
and expressions of interest to cost recovery is that the
requestor receives no special benefit because the opportunity to
participate in competitive bidding is afforded to the public at
large. BLM Energy & Minerals Cost Recovery Analysis, Appendix 2
at 3-4.

This formulation, however, appears to be too narrow. A
request or expression of interest apparently results in BLM
offering the nominated parcel for lease or sales contract (unless
it is already under lease or otherwise unavailable®). The
processing functions performed by BLM in order to offer the
parcel actually provide special benefits to three classes of
recipients: the requestor, the bidders, and the successful
bidder.

The special benefit to the requestor is the opportunity
to influence the selection of parcels offered for lease sale or
sales contract. This is a benefit resulting from agency action
that is not available to those not making such a request.
Entities that submit bids (a class which presumably will also
include the requestor) receive the opportunity of being
considered for a lease or sales contract. This benefit is not
available to the public at large. The successful bidder receives
the opportunity to remove minerals under a lease or sales
contract. This benefit would not be possible without BLM’s
processing work in preparation for offering the parcel.

We note that theé requestor and the successful bidder
may or may not be the same entity.?* The requestor, the bidders,
and the ultimately successful bidder are all identifiable
beneficiaries at the time BLM performs the processing work: the
requestor is identifiable by name, and the bidders and the
ultimately successful bidder are identifiable by definition as
the entities who will submit bids and the one to whom the lease

B We are advised that information regarding the status of
such parcels is readily available and could be easily ascertained
prior to the filing of an expression of interest.

# There is no guarantee that the party making the request or
expression of interest will ultimately make the highest bid and
be awarded the lease or sales contract. The special benefits to
the requestor and the bidders are benefits of opportunjty, not
guaranteed outcome. A requestor who is unsuccessful at winning
the lease has still enjoyed the benefit of having BLM offer the
particular parcel, as opposed to others not making such a
request; the bidders have enjoyed the opportunity of being
considered for the lease or sales contract. This formulation of
special benefits appears to be within the broad parameters of the
definition of benefits in the case law.

22



137

will be awarded. See supra note 13. All have voluntarily
requested the agency’s services, either by making the original
request or expression of interest for lease sale or sale, or by
participating in the process of bidding for an agency lease or
sales contract.

BLM will need to decide what is a fair allocation of
costs among these three possible classes of beneficiaries. It
cannot, of course, recover double or triple costs. In applying
the FLPMA reasonableness factors, BLM will especially need to
weigh the factor of "the monetary value of the rights or
privileges sought by the applicant" in deciding what share of the
processing costs it is reasonable to recover from each of these
beneficiaries.

4. Bonds (except Stockraising Homestead Bonds?®)

A bond, or some other form of financial guarantee, is a
regulatory requirement that is a precondition to the commencement
of operational activities. See BLM Energy & Minerals Cost
Recovery Analysis, Appendix 2 at 6. That fact makes it valuable
to an applicant - without it, no operations can begin. As
already seen in the discussion of the applicable case law, where
statutory or regulatory requirements make approval of an
application necessary for the applicant to coperate, it is
considered to confer a special benefit and the costs of
processing are subject to recovery. See, e.d., Missiggippi Power
& Light, 601 F.2d at 229, 231-33. When a bond is reviewed in
connection with review of an application, g.g., for approval of a
lease or of the beginning of operations, the costs of reviewing
the bond to ensure its sufficiency are recoverable as part of the
costs of processing the application.

5. Mineral Operations, including Application for
Permit to Drill, Exploration Plan, Mine Plan,
Monthly Report of Operations, Notice of Completion
of Exploration Operations, Application for
Approval of Participating Area,® Plan of

¥ Stockraising homestead bonds have been determined by BLM
to be subject to cost recovery, but are included in the category
"Deferral Items." BIM Information Bulletin No. 9$5-219,
Attachment 3 at 3.

 The BLM Energy & Minerals Cost Recovery Analysis, Appendix
2 at 8, and the BLM Information Bulletin No. 95-219, Attachment 3
at 2 (6/13/95), listed a "Notice of Completion of Exploration
Operations Participating Aréa." BLM staff has informed this
Office that this should read: "Notice of Completion of
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Operations, Subsequent Well Operation/Sundry
Notice, Unit Plans of Development, Well
Abandonment, Final Abandonment Notice, etc.

The rationale given in the BLM Energy & Minerals Cost
Recovery Analysis, Appendix 2 at 8, for not subjecting the agency
costs of processing the above documents to cost recovery is that
inherent in the issuance of a mining lease or mining claim
recordation is the right to conduct operations. A
lessee/operator/claimant has, however, no right under applicable
statutes and regulations to begin or continue operations in the
absence of the authorizations listed above.

FLPMA specifically allows recovering costs for
"monitoring construction, operation, maintenance, and termination
of any authorized facility ...." 43 U.S.C. § 1734(b). The
courts have also made it clear that agencies may charge fees for
processing costs related to continued operations and to permits
and licenses subseguent to those initially required. See, e.9.,
Missisgippi Power & Light, 601 F.2d at 231: "An applicant ...
must meet certain requirements as a prerequisite to obtaining a
license; likewise a licensee must comply with certain statutory
and regulatory requirements in order to maintain his license."

Agency approval of the above documents allows a
lessee/operator/claimant to conduct operations and thus confers a
special benefit on the applicant. Processing of these documents
is therefore subject to cost recovery.

Exploration Operations" and "Application for Approval of
Participating Area."

¥ We note that Congress has addressed one aspect of the
administrative costs of the onshore mineral leasing program.
Section 35 of the Mineral Leasing Act, as amended, provides that
fifty percent of the Department’s administrative costs related
to onshore mineral leasing is to be deducted before receipts from
sales, bonuses, royalties, and rentals of the public lands will
be shared with the state within whose boundaries the leased lands
are located. 30 U.S.C. § 191. (Sales, bonuses, royalties, and
rentals are compensation to the United States for the opportunity
to develop resources on public lands; they are not reimbursement
for administrative services rendered.) Receipts retained by the
United States under this section are paid into the Treasury and
do not directly fund program operations. This section provides
no new source of recovery for administrative costs and merely
ensures that states share the burden of such costs for a program
from which they benefit. The section has no bearing on fees
charged to recoup the costs of agency services.

24



139

6. Notice: Disturbance of S acres or less

The filing of a notice under 43 C.F.R. § 3809.1-3
(termed by BLM a "Notice of Disturbance") is a regulatory
requirement with which an operator must comply in order to
proceed with operations that disturb an area of five acres or
less. While formal agency approval is not required, agency
review is necessary to ascertain whether the proposed coperations
are appropriate under such a notice. This section mandates that
notification be made at least 15 days before commencing
operations, thereby allowing time for agency review.

The provisions of this section benefit the operator by
"permit [ting] operations with limited geographic disturbance to
begin after a quick review for potential resource conflicts" and
by eliminating the need for preparation of environmental
documents, as the review does not qualify as major federal action
under NEPA. BLM Manual 3809.13. Operators are thus provided, in
appropriate circumstances, with a simpler alternative to the
submission and approval process for a plan of operations. Filing
a notice under this section triggers agency review, which
provides a special benefit to an identifijiable recipient. BLM
thus has authority to recover the agency costs of processing
notices under 43 C.F.R. § 3809.1-3.

This section also contemplates agency monitoring to
ensure that operations will not cause unnecessary or undue
degradation of the land. 43 C.F.R. § 3809.1-3(e). Such
monitoring benefits the operator by ensuring compliance with
FLPMA and avoiding a notice of non-compliance or other
enforcement action. It is clearly subject to cost recovery. See,
e.d., Mississippi Power & Light, 601 F.2d at 231 (upholding
agency authority to recover costs of routine inspections); 43
U.S.C. § 1734(b) (FLPMA authorization of fees for "monitoring ...
operation ... of any authorized facility ....").

7. Lease Relinquishments, Terminations, Expirations,
and Cancellations (0il and gas, Geothermal, Coal
and Non-energy)

Lease relinquishments are initiated by the applicant
and provide the special benefit of releasing the applicant from
terms and conditions of the lease, including rental and royalty
payments. BLM’s recognition that all production operations must
thereby cease does not negate this benefit; it is precisely the
outcome requested by the applicant. Costs of processing

.
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relinquishment applications are clearly subject to recovery under
applicable case law.®

Unlike relinquishments - in which the operator
specifically requests agency action - terminations,?®
expirations, and cancellations are initiated by the agency,
either through operation of law (terminations and expirations) or
through agency action (cancellations®®). We are not prepared to
say that a lease termination, expiration, or cancellation
necessarily confers a special benefit on a lessee. If BLM
determines that its actions are indeed beneficial to a lessee, it
would be entitled to recover its processing costs.

BLM must often, however, expend money even after a
lease has expired or has been terminated, cancelled, or
relinquished, on activities such as approving and monitoring
reclamation and abandonment procedures. BLM clearly has the
authority to recover its costs for these services because
reclamation and abandonment obligations on the former lessee flow
out of the original agreement to abide by the terms of the lease
and the governing regulations.™

® Certain relinquishments are effective as of the date of
filing. See 30 U.S.C. §§ 187b (oil and gas leases) and 1009
(geothermal leases). To ensure collection of processing fees in
these cases, BLM may wish to include in the regulations a
provision that a written relinquishment under these sections will
not be accepted for filing until any required f£iling fees have
been paid.

» Terminations may also be subject to reinstatement. See,
e.g., 43 C.F.R. §§ 3108.2-2 to 3108.2-4. BLM has correctly
determined that fees for reinstatements are subject to cost
recovery. See Items Recommended for Cost Recovery, BLM
Information Bulletin No. 95-21%, Attachment 3 at 10.

¥ Many lease cancellations are due to a lease having been
issued in error, in which case the cancellation occurs prior to
any production under the lease. Other causes for cancellation
include, e.g., failure to maintain continued operation or failure
to meet the requirement for submission of a resource recovery and
protection plan (cocal). 43 C.F.R. § 3483.2.

3 gee 30 U.S.C. §§ 187b (0il and gas) and 1009
(geothermal) (lease relinquishment is subject to the continued
obligation of the lessee to place all wells in condition for
suspension or abandonment "in accordance with the applicable
lease terms and regulations"s "no such relinquishment shall
release such lessee ... from any liability for breach of any
obligation of the lease, otlier than an obligation to drill,
accrued at the date of the relinguishment”"); cf. EP Operatjing
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For example, coal and non-energy lessees must apply for
agency approval of a reclamation plan before beginning
operations.* BLM has authority to recover its costs for
approval of the plan and for any monitoring subsequently
required, including monitoring that is required after the
relinquishment, termination, expiration, or cancellation of the
lease., FLPMA section 304 (b) specifically authorizes cost
recovery for "monitoring ... termination of any authorized
facility." 43 U.S.C. § 1734(b).

0il and gas lessees must file with the application for
permit to drill a surface use plan of operations containing,

inter alia, plans for reclamation of the surface and waste
disposal plans. 43 C.F.R. § 3162.3-1(f). Geothermal lessees

must file a plan of operation including methods for waste
disposal and measures to protect the environment, 43 C.F.R.

§ 3262.4, and a plan of utilization including the method of
abandonment of utilization facilities and site restoration
procedures. 43 C.F.R. § 3262.4-1. In addition, when ready to
abandon a well, an oil and gas or geothermal lessee must submit
for agency approval a plan to plug and abandon the well. 43
C.F.R. § 3162.3-4 (oil and gas); 43 C.F.R. § 3262.5-5

Ltd. Partnership v. Placid 0il Co., 26 F.3d 563, 567 n.11 (5th
Cir. 1994) (citing with approval federal regulations "requir(ing]
that when a lease expires or is abandoned, the equipment must be
properly cleared from the OCS [Outer Continental Shelf]," noting
that one concern of the underlying statute "is that the resources
of the OCS be developed in an environmentally safe manner"); 30
C.F.R. § 773.11(a) (regulations regarding surface coal mining and
reclamation operations permits provide that "[o]lbligations
established under a permit continue until completion of surface
coal mining and reclamation operations, regardless of whether the
authorization to conduct surface coal mining operations has
expired or has been terminated, revoked, or suspended"); 58 Fed.
Reg. 45257 (Aug. 27, 1993) (preamble to Minerals Management
Service bonding regulations for sulphur or oil and gas leasing in
Outer Continental Shelf, recognizing that certain obligations may
"accrue([] but [are] not yet due for performance," including the
obligations "of sealing wells, removing platforms, and clearing
the ocean of obstructions{, which] accrue when a well is drilled
or used, a platform is installed or used, or an obstruction is
created and remain until [abandonment procedures] are followed."
Virtually identical language is included in the "Notice to
Lessees and Operators of Federal 0il and Gas Leases in the Outer
Continental Shelf", NTL No. 93-2N, Oct. 6, 1993.)

 gee 43 C.F.R. §§ 3482.1(b) & (c)(5) (coal); 43 C.F.R.
§§ 3512.3-3, 3522.3-3, 3532.3-3, 3542.3-3, 3552,3-3, 3562.3-3, &
3592 (non-energy) .
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(geothermal). Again, BLM has authority to recover its costs for
approval of the plan and for subsequent monitoring, without
regard to the status of the lease.

8. Lessee Qualification Documents

BLM's rationale for not subjecting review of lessee
qualification documents to cost recovery is that "recommendation
for processing fees for lease issuance include the review of
qualification documents ...." BLM Energy & Minerals Cost
Recovery Analysis, Appendix 2 at 9. This presumably means that
costs of this review are in fact being recovered in the
processing fees for lease issuance. Review of these documents
clearly gualifies for cost recovery as part of the initial lease
application processing costs.®

9. Appeals

As noted in Section III.D., gupra, a 1988 D.C. Circuit
case upheld, .under the IOAA, Immigration and Naturalization
Service filing fees for deportation order stays, appeals to the
Board of Immigration Appeals, and moticns to reopen or reconside

decisions. Ayuda, Inc. v. Attorpmey General, 848 F.2d 1297 (D.C.
Cir. 1988). BLM notes that most appeals of its decisions are

processed within the Office of Hearings and Appeals and that BIM
is not authorized to make fee recommendations for that Office.
BLM Energy & Minerals Cost Recovery Analysis, Appendix 2,
Addendum.

Some appeals, however, are made first to the BLM State
Director. See, e.g., 43 C.F.R. § 3165.3(b). Under the reasonin
of Ayuda, BLM could recover costs for processing appeals to a BL
State Director. It could also recover the costs of the minimal
processing that takes place in BLM offices prior to the transfer
of a case file to the Office of Hearings and Appeals.

10. Other Actions

Compensatory Royalty Assessment/Agreement;
Government Initiated Contests

We are not prepared to say that compensatory royalty
assessments/agreements or government-initiated contests confer a

¥ We are informed that oil and gas lessee qualification is
process of self-certification. Nevertheless, if BLM reviews self
certification documents, the costs of that review may be
recovered.
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special benefit on a lessee or claimant. In the absence of a
special benefit, they would not be subject to cost recovery.

D. Exemptiong

This category in BLM Information Bulletin No. 95-219,
Attachment 3 at 4-6, lists 17 exemption items. Four of these
items were "determined by the Bureau to be exempt from cost
recovery." BLM Energy & Minerals Cost Recovery Analysis, List of
Documents/Actions Determined By the Bureau To Be Exempt From Cost
Recovery, unnumbered section at 1. These four, based on the
Departmental exemptions for statutory prohibitions and non-profit
activities, are addressed in subsections 1 and 2, infra.

The remaining 13 items were the subject of an exemption
request from BLM to the Director of Financial Management, and are
addressed in subsection 3, jinfra.

1. Exemptions Based on Statutory Prohibitions

BLM determined that "Lease Exchanges - Coal" and "Lease
Exchanges - Nonenergy" should be exempted from cost recovery due
to statutory prohibitions (exemption #1 in the Departmental
Manual; gee Section III.C., supra). BLM cites the Federal Land
Exchange Facilitation Act of 1988 (FLEFA), 43 U.S.C. § 1716(b)-
(i), which amended FLPMA in order to facilitate and expedite land
exchanges. Section 3(a) of FLEFA provides, at 43 U.S.C.
§ 1716(f) (2):

[Tlhe provisions of such rules and
regulations shall- .

(B) with respect to costs or other
responsibilities or requirements associated
with land exchanges-

(i) recognize that the parties involved in
an exchange may mutually agree that one party
(or parties) will assume, without
compensation, all or part of certain costs or
other responsibilities or requirements
ordinarily borne by the other party or
parties; and

(ii) also permit the Secretary ... upon
mutual agreement of the parties, to make
adjustments to the relative values involved
in an exchange transaction in order to

compensate a party ... for assuming costs ...
which would ordinarily be borne by the other
party .... ‘

It is not appropriate to characterize the language of
the statute as a "prohibition" against recovering costs. Rather,
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the statute provides a separate framework for addressing lease
exchange issues, including the apportionment of costs.

The Departmental Manual, as already noted, requires
that a charge be imposed for "gervices which provide special
benefits or privileges.” 346 DM 1.2 A (emphasis added).
Negotiable agreements such as lease exchanges are by their very
nature subject to bargaining and do not constitute "gervices."
They do not fall under the Departmental mandate for cost recovery
and there is thus no need to consider the exemptions to that
mandate. Because lease exchanges are governed by an independent
statutory framework, it is unnecessary to address them in this
Opinion. BLM remains free, in its discretion, to recover some
costs of processing exchanges by mutual agreement through
adjustments to the relative values involved in the exchange
transaction.

2. Exemptions Based on Non-Profit Activity

a. BLM also determined that "License to Mine - Coal"
should be exempted from full cost recovery,* under exemption #4
in the Departmental Manual: "The recipient is engaged in a
nonprofit activity designed for the public safety, health, or
welfare." §gee Section III.C., supra.

The licenses to mine coal at issue here are governed by
section 8 of the Mineral Leasing Act of 1920, which provides:

In order to provide for the supply of
gtrictly local domestic needs for fuel, the
Secretary of the Interior may [by regulation]
issue limited licenses or permits to
individuals or associations of individuals to
prospect for, mine, and take for their use
but not for sale, coal from the public lands
without payment of royalty for the coal mined
or the land occupied ....

30 U.S.C. § 208. The implementing regulations allow an
individual, association of individuals, municipality, charitable
organization, or relief agency to hold a license to mine. 43
C.F.R. § 3440.1-2.

BLM is correct that mining under such a license must be
a non-profit activity (thus satisfying the first prong of the

¥ BIM's recommendation’ is: "Exempt from cost recovery, but
retain current ([$10] fee." BLM Energy & Minerals Cost Recovery
Analysis, List of Decuments/Actions Determined By the Bureau To
Be Exempt From Cost Recovery, unnumbered section at 4.
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Departmental exemption). 43 C.F.R. § 3440.1-3(b) ("[cloal
extracted under a license to mine shall not be disposed of for
profit.") However, mining under a license to mine does not
necessarily fall within the second prong of the Departmental
exemption, i,e.,, an "activity designed for the public safety,
health, or welfare."

BLM apparently concluded that a license to mine was
related to the public safety, health, or welfare by assuming that
"[tlhe intent and effect of the issuance of a licemnse to mine is
to serve a public purpose in instances of demonstrated hardship."
BLM Energy & Minerals Cost Recovery Analysis. However, while
this may be true in certain instances (g.g,, in the case of a
charitable organization or relief agency), a showing of hardship,
or of public purpose, is not required by the statute or the
regulations.

The only clear intent of the act is to "?rovide for the
supply of strictly local domestic needs for fuel."?® Individuals
are apparently allowed to use such coal for their personal
domestic fuel needs, without any demonstration that their usage
relates to the public safety, health, or welfare. It is thus not
appropriate to apply exemption #4 across-the-board to all
license-to-mine applicants. Unless the applicant is in fact
"engaged in a nonprofit activity designed for the public safety,
health, or welfare," BLM has the authority to recover the costs
of processing a license to mine.*

b. BLM further determined that "Free Use Permit -
Mineral Materials" should be exempted from cost recovery, also
under exemption #4 in the Departmental Manual: "The recipient is
engaged in a nonprofit activity designed for the public safety,
health, or welfare." See Section III.C., supra.

Free use permits are governed by section 1 of the
Materials Act of 1947, which provides:

[Tlhe Secretary is authorized in his
discretion to permit any Federal, State, or
Territorial agency, unit or subdivision,
including municipalities, or any association

* This section, now codified at 30 U.S.C. § 208, was part

of the original 1920 law.

% While the act grants the holder of such a license the
right to mine coal without charge, this does not mean that the
license must also be issued without charge. The processing of
the license application is distinct from the underlying right to
mine and is subject to cost recovery.
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or corporation not organized for profit, to
take and remove, without charge, materials
and resources subject to this subchapter, for
use other than for commercial or industrial
purposes or resale.

30 U.S.C. § 601. The implementing regulations specify that a
free use permit may be issued to a governmental entity only upon
"a satisfactory showing to the authorized officer that these
materials will be used for a public project." 43 C.F.R.

§ 3621.2(a). It is not clear, however, that "public project" is
synonymous with the "public safety, health, or welfare" standard
of the Departmental exemption. Nor is it evident that every
project of "any association or corporation not organized for
profit" necessarily qualifies for the "public safety, health, or
welfare" exemption.

A statute providing that materials may be taken and
removed without charge does not automatically mean that the
permit to do so must also be issued without charge. BLM has the
authority to require that applicants for free use permits make a
showing that their activities are "designed for the public
safety, health, or welfare" before exempting them from cost
recovery.

3. Exemptions Based on Public Interest

BLM has recommended that 13 items be exempted from full
cost recovery under the rationale of "public interest."¥ This
is not a specific exemption in the Departmental Manual. Rather,
BLM appears to be relying on exemption #5: "The bureau or office
has some other rational reason for exempting the program, subject
to the approval of the Office of Financial Management." 346 DM
1.2 C. 8ee Section III.C., supra. In a memorandum to the BLM
Director dated Nov. 6, 1992, the Director of Financial Management
granted exemptions from full cost recovery for these 13 items,
emphasizing that the twelve document categories for which partial
costs were being recovered through user fees should be included

 These 13 items are: Exploration License - Coal;
Exploration License - Nonenergy; Nonenergy Fringe Acreage Lease
Application; Prospecting Permit Application; Coal Lease
Modification; Nonenergy Lease Modification; Deferment of
Assessment Work - Mining Claim; Adverse Claim - Mining Claim;
Protest - Mining Claim; Stockraising Homestead Bond - Locatable
Minerals; 0il and Gas Geophysical Exploration Permit (Alaska
only); Geothermal Unit Review and Approval; and Geothermal
Successor Unit Operator. BLM Energy & Minerals Cost Recovery
Analysis, List of Exemption Requests, unnumbered section at 1.
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in biennial reviews required by section 205 of the Chief
Financial Officers Act of 1990. 31 U.S.C. § 902(a) (8).

Although BLM requested exemption of these items based
on "public interest," the memorandum from the Director of
Financial Management showed that he also considered other
factors:

In addition to the justifications given, the
Office of Financial Management calculates ...
that the estimated annual total cost of the
13 documents identified amounts to slightly
over $300,000 .... The activities involved
do not constitute a material amount and
further deliberations on the matter would
neither be prudent nor cost effective.

These considerations relate to exemption #2: "The incremental
cost of collecting the charges would be an unduly large part of
the receipts from the activity." 346 DM 1.2 C.

At the time it sought exemptions for these actions, BLM
may not have been aware of the applicable case law in the area of
cost recovery. As already noted, the Tenth Circuit in Nevada
Power concluded that FLPMA mandates consideration of each of the
factors in section 304(b). 711 F.2d at 926-27 & n.10. See
Sections III.D. & IV.A., gupra, and Section V., infra. When BLM
conducts its biennial review of these exemption requests,® it
and the Office of Financial Management should bear in mind that a
fee set under FLPMA cannot be based on a single reasonableness
factor.

V.  RULEMAKING OPTIONS

One of the FLPMA "reasonableness factors" that BLM must
consider in promulgating cost recovery regulations is actual
costs. The first step toward determining a "reasonable" cost for
a service is therefore ascertaining the actual cost to BLM of
providing that type of service. The next step is to take into
consideration the actual cost along with all of the other
reasonableness factors in determining the final fee.

The Nevada Power court made it clear that it is not
acceptable simply to set fees, then point to general background
statements as evidence of having considered the factors. The

¥ BIM is also required,.by the terms of the Nov. 6, 1992,
memorandum from the Director of Financial Management granting the
exemptions, to recertify theé exemption for Stock Raising
Homestead Bonds five years from the date of that memorandum.
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court rejected Interior’s contention that the regulatory
preambles at issue in that case reflected sufficient
consideration of each of the reasonable factors. It found,
instead, that Interior had provided no evidence of having given
"the effective consideration that must be given each of the

304 (b) factors." Indeed, the court noted that there was "no
showing in the record that the factors other than actual costs
were considered at all." 711 F.2d at 926-27.

Interior had stipulated that it gave no consideration to the
"monetary value of the rights or privileges sought by the
applicant." It justified this on the ground that the independent
review of each application that would be required would vioclate
the companion factor in FLPMA of "efficiency to the government
processing involved." 711 F.2d at 926. The court rejected the
contention, implicit in this argument, that consideration of one
304 (b) factor could eliminate consideration of others.

The court in Nevada Power recognized that Interior has
considerable latitude in choosing how to address the
reasonableness factors: "Interior may, consistently with this
opinion, determine and assess the reasonable costs of processing
an individual application either by rulemaking or by case-by-case
adjudication." 711 F.2d at 933. While finding it "difficult to
envision in what manner [several of the reasonableness factors]
may be calculated other than by a determination in an individual
case," the court concluded that "Interior is free to do so by
whatever means it finds practicable. The Department may, if it
so chooseg, use rulemaking as far as possible to achieve this
result, bearing in mind only that ’'the problem may be so
specialized and varying in nature as to be impossible of capture
within the boundaries of a general rule.’'"™ 711 F.2d at 927,
quoting Securities & Exchange Comm’'n v. Chepeyy Corp., 332 U.S.
194, 203 (1947).

As BLM constructs a regulatory framework for cost recovery
regulations for minerals document processing, it would do well to
examine other frameworks in which the same considerations have
been addressed. A prime example is the right-of-way cost
recovery regulations promulgated in response to Nevada Power, at
43 C.F.R. Subpart 2808.

The right-of-way regulations combine a fee schedule for
routine, predictable actions, with case-by-case determination of
fees for complex actions. This type of framework charts a middle
course between, on the one hand, the enormous labor involved if
every application were to be individually reviewed in light of
each of the reasonableness factors and, on the other hand, the
seeming impossibility of assessing in advance combinations of
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indiv%dual circumstances with reasonableness factors in a complex
case.

Right-of-way applications are divided into five categories,
lepending on how much of the data necessary to comply with NEPA
and other statutes are readily available and how many field
axaminations, if any, are required. 43 C.F.R. § 2808.2-1. The
first four categories are assigned gpecific fees ranging from
3125 to $925; the fes for the fifth, most complex category -
lategory V - is "as required."® 43 C.F.R. § 2808.3-1i({a). 1In
letermining fees for applications falling into Category V, the
wthorized officer must give consideration to the section 304 (b)
lactors on a case-by-case basis.* 43 C.F.R § 2808.3-1(e). An
ipplicant under Category V may also request that the State
dJirector reduce or waive reimbursable costs. 43 C.F.R.

i§ 2808.3-1(c)(2) & 2808.5. The State Director may base thig
sase-by-case determination on any of ten factors listed in the
regqulations. 43 C.F.R. § 2808.5(b).

BLM may be creative in structuring its regulatory framework,
3o long as it articulates how each of the reasonableness factors
/as taken into account.* For example, BLM could consider

* The Nevada Power court was particularly skeptical

‘egarding the possibility of assessing in a general rule "’"the
onetary value of the rights or privileges sought’', the ‘portion
)f the cost incurred for the benefit of the general public
nterest rather than for the exclusive benefit of the applicant,’
r ‘the public service provided.’"™ 711 F.2d at 927.

“ The right-of-way regulations provide that the authorized
ifficer may periodically estimate the costs to be incurred by the
mited States in processing or monitoring, and the applicant must
ake advance payments based on those estimates. 43 C.F.R.

2808.3-2{a). Excess payments are adjusted, and actual cos:is
ay be re-estimated if necessary. 43 C.F.R. §§ 2808.3-2(b) and
c). Minerals document processing regulations presumably should
nclude similar advance payment provisions.

“ The factors as they relate to right-of-way cost recovery
re defined at 43 C.F.R. § 2800.0-5. BLM may wish to use parts
f these definitions as it defines the factors in the context of
inerals management cost recovery.

“ nThe touchstone of the Secretary’s determination is
easonableneps, and the Secretary is thus vested with
onsiderable discretion in performing the weighing mandated by
ection 304 (b), whether by rGilemaking or adjudication. However,
.. the Secretary must provide a reasonably articulate record

howing the bases of the determination...." Nevada Power, 711
.24 at 927-28.
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developing guidelines regarding how much weight should be
accorded each of the reasonableness factors in individual
determinations.® A factor such as "the monetary value of the
rights or privileges sought by the applicant" could, when that
value is greater than BLM’s processing costs, be weighed as an
enhancing factor, offsetting a diminution due to another factor
such as "the public service provided." BLM might thus in
appropriate cases recover all of its processing costs* after
weighing the factors.® Rules could also be developed regarding
actions which may at first appear to be routine, but have unusual
costs that appear at a later stage.® BLM could decide in

certain instances to structure a rule so that a new fee is phased
in over a period of time, if it finds this arrangement to be
indicated by the existence of "other factors relevant to
determining the reasonableness of the costs," 43 U.S.C.

§ 1734(b). Such a phase-in would need to be supportable by BLM's
determination that a particular group needs a period of
adjustment. A phase-in is more defensible where fees would be
sharply increased over current levels. BLM would, of course,
need to articulate the reasoning behind such a decision.

A final consideration is that fees specifically set out in
regulations with no provision for adjustment must remain at those
levels, regardless of how obsolete, until new regulations are
promulgated. We strongly recommend that BILM include a provision
in its regulations mandating periodic adjustment of regulatory
fees by reference to a price index, such as the Consumer Price

4 cf. 30 C.F.R. Part 845 (regulatory scheme for assessing
civil penalties related to surface coal mining and reclamation
operations, in which points are assigned to a number of factors,
and penalties are calculated according to total number of
points) .

“4 gee National Cable Television Ass’'n v, F.C,C., 554 F.2d4
1094, 1106 (D.C. Cir. 1976) (an agency cannot set a fee greater
than "a reasonable approximation of the attributable costs ...
expended to benefit the recipient").

4 The court in Nevada Power noted that: "We do not imply
that Interior may never require an applicant to bear all of the
costs of processing an application. We emphasize that before
assessing any costs, Interior must give thorough consideration to
the 304(b) factors." 711 F.2d at 925 n.6.

4% The right-of-way regulations address one aspect of this
problem by providing that during processing, the authorized
officer may change a category determination and place an
application in Category V at any time that it is determined that
the application requires the preparation of am environmental
impact statement. 43 C.F.R. § 2808.2-2(b).
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Index. In this way, fees can be increased so as not to lose
ground to inflation, without the need for a new rulemaking.¥

BLM has considerable flexibility in designing a regulatory
framework, but the case law makes clear that it must ensure that
genuine consideration is given to each of the FLPMA
reasonableness factors. The factors must be applied as
objectively and systematically as reascnably possible so that
similarly situated applicants are treated in a similar fashion.
It is incumbent on BLM to preserve the record of its
consideration of the factors so that this Office or the courts
may review the rationale to ensure the cost recovery fees are
legally justified.

VI. CONCLUSION

BLM has authority under applicable statutory and case law to
recover costs of minerals document processing for a greater
number of categories than it has proposed. Because it has this
authority and because the Departmental Manual and OMB policy
require that costs be recovered where possible, BLM should take
steps to initiate cost recovery for such items, or obtain
necessary exemptions pursuant to the Departmental Manual.

This Opinion was prepared with the substantial assistance of
Barbara Fugate and Sharon Allender of the Branch of Onshore
Minerals, Division of Mineral Resources.

John D. Leshy
Solicitor

I concur:

4 gee 60 Fed. Reg. 57071 (Nov. 13, 1995) {to be codified at
43 C.F.R. § 2803.1-2(d) (2) (i)} (BLM right-of-way rental schedules
to be adjusted annually based on Consumer Price Index for All
Urban Consumers (CPI-U)); 60’ Fed. Reg. 41034 (Aug. 11, 1895)
(proposed regulatory amendments of Minerals Management Service to
increase f£iling fees for processing Outer Continental Shelf
right-of-way applications, etc., and index those fees to CPI-U).

retary/of the Interior
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State of Wyoming
Qil and Gas Conservation Commigsion

GOVERNOR JM GERINGER, CHAIRMAN
COMMISSIONERS
JAMES H. MAGAGNA GARY 8. GLASS ELMER 8. PARSON ROBERT E. MCDOUGALL
STATE OIL AND GAS SUPERVISOR
DONALD B. BASKO June 26, 1997

Congresswoman Cubin:

My name is Donald Basko, Supervisor of the Wyoming Oil and Gas Conservation
Commission. I have been employed by the Commission for the last 37 1/4 years. Today is my
last day of full-time employment. However, I have a contract with the Commission for six more
months at half-time.

1 wish to touch on three concerns:
1. The assumption of enforcement and inspection responsibilities from BLM

2. The Cave Gulch EIS, specifically, and statewide delays of opportunities to drill
caused by the general EIS process

3. The recent field inspections of oil fields by USFWS and EPA; particularly the
detailed check list, the high-handed attitude of the Fifth Team from the Criminal
Investigation Group, and the misleading purpose of the inspections

1 would like to discuss in detail the enforcement and inspection issue as follows:

For several years states have been negotiating with the BLM regarding the takeover of
enforcement and inspection responsibilities. In my view, in spite of face-to-face meetings, very
little progress has been made. The problem has been that at least Wyoming is unwilling to
replicate the activities of the BLM. Site security is a particular concern.

There are also a number of other unresolved issues between the State and BLM. I have
attached a copy of my letter of June 13, 1997, to Mr. Al Pierson with BLM because it sets out
some of the provisions 1 feel should be a part of the agreement. This letter was prompted by a
request from BLM to respond by August 1, 1997. In essence, I believe that there should be one
program, that the state is not interested in the NEPA process, that savings in running the program
should result in lower administrative costs to the State, and that reimbursement for running the
program should come from the royalties stream. Further, our program of regulations is a good
one. At some point we would consider taking over the Application for Permit to Drill (APD), and
realizing that some of this may not be feasible without a change in the law, we stand ready to
support such legislation.

777 West First Street, P.O. Box 2640, Casper, Wyoming 82602 (307) 234-7147 Fax (307) 234-5306 internet wogcc@coffey.com
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Finally, 1 am still waiting for a detailed break down of the cost to BLM for E & I in
Wyoming. I feel that is a requirement so we can see where we could make some savings. I am
not interested in taking over the program only to be reimbursed for what we do. However, if we
can save a significant number of dollars and the state would be the beneficiary of half of the
savings, then the program is worth looking at further.

As you recall the second issue regarding the Cave Gulch EIS is as follows:

The Green River Advisory Committee made several recommendations to the Secretary of
the Interior, Bruce Babbitt. One of these was to streamline the NEPA process by reducing the
time frame from approximately 26 months down to 16 months. The second was to require road
standards consistent with ultimate use of the road. In other words, to require construction of a
road to a wildcat well that could be either rehabilitated, if the well were dry and abandoned or
upgraded if it became a producer. Both of these recommendations could have been introduced by
BLM without the prompting by GRBAC.

To industry and the environmental community, the third and most important
recommendation was the concept of ECO credits. ECO credits would provide reimbursement
through royalty reduction to the company paying for an EIS or other environmental documents
and an equal amount for mitigation of environmental concerns. This recommendation was
rejected by Interior as being contrary to law and no apparent way around the decision was
offered.

My purpose in bringing this issue up was that I am wondering if BLM employed the
streamlined NEPA process at Cave Gulch, and if they are using the road standard
recommendation for roads; or, is everything business as usual.

The final issue I'd like to discuss was the flyover inspection of pits in Wyoming:

On January 9, 1997, the USFWS and EPA asked for a meeting with the Commission staff
and DEQ. Also in attendance were representatives of BIA and the Forest Service. The meeting
was to discuss oil field pits and their impact on migratory birds. We were informed that USFWS,
with help from EPA, were going to fly the state and make note of any pits they thought were a
threat to birds.

Aerial surveys were conducted in April 1997. On May 19, 1997, we received a list of 213
pits USFWS and EPA identified as problem pits. This list was subsequently reduced to 210 sites
of which 91 were the responsibility of the WOGCC, 86 BLM, 20 DEQ, and 13 BIA. We
immediately sent our technicians into the field to check on all the state and fee mineral pits. We
were informed by USFWS that we had 30 days to work with operators in solving the problems.
At that point, USFWS intended to put four teams in the field to do a ground inspection of the
pits. We were under the impression that those folks would be looking for problems that were a
threat to migratory birds. However, at the last minute, after a number of phone calls, we received
the check list they planned to use which was 12 pages long and constituted a full-blown audit of
all federal regulations. This was not just a check to protect migratory birds, but a power grab by
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EPA to assume regulation of oilfield pits. This has traditionally been the state’s responsibility.

In addition, EPA put a fifth team into the field without any notice from their Criminal
Investigation Group. This group had no state nor BLM representation and did not want any.
They took the position that they did not have to ask anyone for permission to do anything;
including going on operator’s leases without permission or prior warning.

This last item may not be germain to this committee, but I wanted you to know how other
branches of our government perform.

In conclusion, I think that the BLM is less than sincere about delegating E & I to the
states that are unwilling to take every step they take in all their activities. Second the delays in
Cave Gulch were unconscionable, cost people jobs, and governments tax dollars. Finally, the
attitude of EPA particularly in the inspections of oilfield pits in Wyoming is a demonstration of
government at its worst.
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State of Wyoming
Oil and Gag Conserbation Commisgion

‘GOVERNOR JIM GERINGER, CHAIRMAN

COMMISSIONERS
JAMES H. MAGAGNA GARY B. GLASS ELMER §. PARSON ROBERT E. MCOOUGALL
June 13, 1997 STATE OfL AND GAS SUPERVISOR

DONALD B. BASKO

Mr. Al Pierson

State Director

Bureau of Land Management
5353 Yellowstone Road
Cheyenne, WY 82009

Dear Mr. Pierson:

As you know, the discussions regarding enforcement and
inspections between the states, BLM, and I1.0.G.C.C. have been going
on for two years. The latest correspondence from B.L.M. indicated
you wanted to know if we were interested in assuming responsibility
for E & I in Wyoming by August 1, 1997.

I am interested in taking over that responsibility but want to
reiterate some of the provisions that I feel should be a part of
that agreement:

1. In each state, a single regulatory program should govern
oil and gas activities on all lands, regardless of ownership.

2. I believe that the Bureau of Land Management’s regulatory
surface management and mineral management functions are distinct,
and that evaluation of possible improvements to the regqulatory
program should keep those distinctions in mind. Therefore, I am
not interested in the N.E.P.A. process, at least for the time
being.

3. To the extent our efforts at streamlining, simplification
and improvement result in lower program costs, we must benefit in
the form of reduced administrative cost share for operation of the
federal minerals program.

4. To the extent assumption of increased regulatory
responsibilities by Wyoming necessitates federal funding, that
funding must come from the royalty stream from federal minerals
produced in that state.

5. I am not willing to replicate federal regulatory
techniques to replace my own. As discussed in Washington, the
states’ regulatory programs, although growing from a common
rootstock, have been modified and customized over decades to fit
the circumstances of each state. My program has been intensively
scrutinized by industry, environmental groups, citizens and other
state regulators in the EPA-sponsored state review program. I will

777 West First Street, P.O. Box 2640, Casper, Wyoming 82602  (307) 234-7147 Fax (307) 234-5306  internet wogcc@coffey.com
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Mr. Al Pierson
June 13, 1997
page 2

embrace opportunities to improve our programs, but am not
interested in throwing them over in favor of the federal approach
to regqulation.

6. At some point, I would like to consider assuming
responsibility for approval of A.P.D.’s, but for the time being, I
am willing to put that issue on the back burner.

7. I realize that you and your associates have said that
some of the provisions cannot be implemented without a change in
the law. I stand ready to support any legislation that will
improve and streamline the process. I am certain that our
delegation would be happy to support such a change.

I look forward to further discussions of this issue, but in
the meantime, I would like to get a detailed accounting of the
program costs.. I have a number of $2.7 million that your office
gave me a long time ago. I have asked several times for a
breakdown of how much is spent, but never received that
information.

Very truly yours,

. weat sl

Donald B. Basko,
state 0il and Gas Supervisor

CC: Ms. Christine Hansen
Mr. Bob Armstrong
Commission Members

DBB/dl
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Madam Chairman, members of the Subcommittcc. My name is Jim Magagna. I serve
s Director of the Office of State Lands and Investments and Director of Federal Land Policy
for the Statc of Wyoming. On behalf of Governor Jim Geringer, I want to express appreciation
to the Chairman for holding this oversight hearing in a state where development of federal oil
and gas reserves is so crucial (o economic viability.

Today our nation complacen(ly accepts a dangerous reliance on foreign petroleum
supplies. This past year Governor Geringer has joined govemwors of the other twenty-eight
member states of the Interstate Oil and Gas Compact Commission in calling for a national
energy policy designed to reduce this forcign dependence. Wyoming, with the nation’s fourth
largest known natural gas reserves and remaining significant ol reserves, is one of the major
domestic petroleum suppliers.

Federal minersl resources account for 68% of Wyoming's natural gas preduction and
60% of oil production. However, cven these high percentages fail 10 relate the full impact of
foderal mineral development policies on (he state. Due to the intermingled land paltermn prevalent
in Wyoming, it is often unattractive, or even impossible, to produce privatc and state minerals
without concurrent production of federal minerals. Impacts on state trust lands are particularly
significant. These lands were granted to the state by the federal government with the specific
mandate that they be managed to produce revenues for the schools and other designated
beneficiaries, Restrictions and delays affecting development of thc mincral resources of
adjoining federal lands can deny these beneficiaries their single most significant revenue strean:--
mineral royalties. Wilderness Study Areas, Areas of Critical Bavironmental Concern, Reseaich
Natural Areas and Biologically Sensitive Arcas arc but a few of the designations that impact
development of federal, state and private lands. A recent delay of several months in securing
a pipeline right of way from a well completed on state lands in the Cave Gulch field caused a
delay in the flow of royalty monies to the Permanent Land Fund.

While the issue of access is fundamental to oil and gas development, costly vestricticns
and delays resulting from the NEPA process are causing the most significant impacts o
development and production in Wyoming today. It is important that I cmphasize the Stat's
commitment to assuring that mincral development be conducted in an environmentally sou <d
manner. This fundamental standard need not preclude efficiency, timcliness and cost-
_effectiveness.

The Cave Guich field in Natrona County will surely provide the textbook case of a
process which became so overwhelming that it became self-destructive. The details will be Tefi
1o others. Lack of cooperation, poor communication, sectecy, personal agendas and the absence
of leadership may all be applicable terms. It must be noted that recent statcments by the BLM
provide hope that the Record of Decision for Cave Gulch will aceept the developer’s proposed
action with adequatc but reasonable environmental mitigation. This is a resuit which likely could
have been achieved a year carlier through the use of strong communication and negotiation tools.
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Cave Gulch will be fully devcloped, albeit with significant additional cost and delay.
Much more difficult to asses is the impact of a Cave Gulch scenario on the development of other
reserves. How many independent producers cannot withstand the cost of cxpensive
cnvironmental documents and long delays? How many major corporations direct exploration and
production dollars away from Wyoming to opportunitics that are not burdened in this manncr
and will result in an earlier payout? Based on conversations with industry representatives, I
belicve that the impacts in both areas are significant.

It is insightful to the issues being addressed in this hearing to review the concerns and
recommendations which were the outcome of The Wyoming Partnership: Mincrals, Energy and
the Future. This was the Governor’s conference held in Casper in April, 1995. Among the
recommended actions directed toward oil and gas development were:

Need to Improve Permitting: To Reduce Time and Increase Consistency and
Predictability
Increase Access to Federal Lands
Much of the dialogue at the conference centercd on the frustrations with delays in the federal
pracesses for leasing and permitting.

As intense gas development continues in southwestern Wyoming, the quatity of air sheds
must be protected. Standards must be based on defensible scientific data and modeling.
Activities contributing to degradation should be identified and quantificd. Restrictions and
mitigation requirements imnposed on gas developers should relate only to the refative contribution
of this industry’s activities to overall impacts. Recent attempts by BLM to impose an emissions
cap did not meet any of these criteria and nocessitated an appeal by the statc as well as industry.

The recently terminated Green River Basin Advisory Committee was widely heralded by
the Department of Interior as a vehicle to resolve resource conflicts associated with gas
development in the Basin. The Committee is deserving of everyone’s compliments and gratitude
for the effort and spirit with which members collaborated in developing recommendations on
several significant issues including the NEPA process, transportation planning and cco-royalty
relief. Nevertheless, the outcome of Interior’s initiative can only be measured by the extent to
which the Commiittec’s recommendations are successfully implemented.

In the significant area of cco-royalty relief it has become apparent that the Committee’s
recommendation has been rejected. This proposal, in which the States of Wyoming and
Colorado were willing to consider parficipation at a net cost in the states’ sharc of federal
royalty returns, was designed 1o address two significant funding issucs. First, it bas become a
standard practice for the BLM to require the project proponent to assnme the full costs of any
required NEPA document proparation.  As EIS’s in pasticular have grown in length and time
of preparation, these costs have become burdensome to and uncontrollable by the applicant.
Sceond, there is currently no stable source of funding for cnvirommental mitigation measures that
may be beneficial but not mandated. Eeo-royalty relief is designed to enhance mitigation, reduce
delays in development and reduce developer costs.
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Failure to implement eco-royalty relief has been attributed to concerns expressed by the
Solicitor. It continues to be our belief that the Secretary of Interior has not aggressively pursued
this recommendation. If there are genuine legal obstacles, the Secretary should support
necessary implementing legislation.

BLM is currently attempting to implement the GRBAC NEPA strcamlining
recommendation as a pilot project in the Jonah Field Bnvironmental Impact Statement. While
it is too early to determine the success of this initiative, it appears doubtful that the goals
cstablished by GRBAC will be met.

The State continues to be frustrated by the lack of adequate socio-economic impact
analysis in NEPA documents. We percelve that the federal agencics place little emphasis on
preparation of this component of NEPA analysis because it is not their intent to give it
significant weight in the subsequent Record of Decision. The NEPA process should be modified
to assure adequate consideration of socio-cconomic impacts. If this is not successful, legislation
should be enacted providing for independent socio-economic impact analysis to be conductexd
parallel to the NEPA analysis.

Community prioritics- environmental, economic and social-- must be given full
consideration in decisions on resource development. State and local government represcatatives
are in a unique position to identify these priorities. This role is explicitly recognized in
numerous federal natural resource laws including NEPA. Nevertheless many federal agencies
in Wyoming, including the BLM, have steadfastly refused to grant cooperating agency status to
local governments. Today this issue hovers as a cloud over jnter-governmental relationships.

In closing I must emphasizc that many of the concerns which I have enumerated arc, 1
believe, shared by dedicated Wyoming personnel in these federal agencies. Without appropriate
guidance from superiors, their frustrations will continue, sound development of our natural
resources, including oil and gas, will be thwarted and the State of Wyoming will experience the
loss of jobs, economic opportunity and tax base.
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Testimony of
The Interstate Oil and Gas Compact Commission
b

James W. Carter
Director, Utah Division of 0il, Gas and Mining

Submitted to the
U.S. House of Representatives
Committee on Resources
Subcommittee on Energy and Mineral Resources

June 30, 1997
Casper, Wyoming

Madam Chairman and members of the committee, the Interstate
0il and Gas Compact Commission (IOGCC) appreciates this
opportunity to address you on o0il and gas regulatory issues. I
am appearing before you today as co-chair of the IOGCC’s Public
Lands Committee.

We understand that the primary focus of today's hearing is
on such matters as cost recovery, land withdrawals and eco-
credits, with a secondary focus on 0il and gas development and
regulatory issues. The Public Lands Committee has set out for
itself an ambitious plan of work to study and make
recommendations on a series of oil and gas matters relating to
public lands, including land withdrawals, royalty in kind, idle
wells, regulatory reform and cost recovery, among other issues.
Although the Committee is in the early stages of work on those
issues, I can share with you the gist of our discussions to date.

I0GCC Public Lands Committee members are supportive of the
recommendations made by the Green River Basin Advisory Committee,
particularly with regard to eco-credits. Committee members see
~he creation and granting of eco-credits as a mechanism which
will both expedite BLM's environmental review process and benefit
responsible operators. The Public Lands Committee's thoughts on
cost recovery are mixed. To the extent that cost recovery
facilitates BLM's review and permitting process, the states are
generally supportive. If, however, cost recovery is simply an
alternate revenue source for the BLM, the states would not be
likely to be supportive.

The issues surrounding access to oil and gas reserves on
federally-managed property generally fall outside the regulatory
purview of the IOGCC states. Access issues do relate, however,
to the conservation mission of state regulators to see that
maximum economic recovery of oil and gas resources is achieved,
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consistent with other law, regulation and public policy. From
the conservation standpoint, the IOGCC states believe that lands
deemed to be suitable for oil and gas development by the BLM's )
public land planning and environmental review processes should
not be made unavailable unilaterally or by decisions or processes
which are other than the public processes by which BLM is
required to make such decisions. The Public Lands Committee
looks forward to providing the Committee with additional analysis
and recommendations on these and other public lands issues as our
work progresses.

With regard to general regulatory issues, you are well aware
that one of the major items of work of the Public Lands Committee
for the past months has been the propesal by the Bureau of Land
Management to transfer certain oil and gas regulatory functions
to the states and tribes. I have appeared before your
Subcommittee on two occasions to discuss the status of that
proposal and the proposal of the IOGCC states, and I must again
thank the Subcommittee for your interest in and support of our
combined efforts to streamline, simplify and improve state and
federal oil and gas regulatory programs.

In March, the Public Lands Committee forwarded a letter to
Assistant Secretary Bob Armstrong setting forth five principles
and objectives which the IOGCC states believe should underpin our
efforts to achieve regulatory reform: 1) In each state, a single
regulatory program should govern o0il and gas activities on all
lands, regardless of ownership; 2) BLM's regulatory, surface
management and minerals management functions are distinct, and
evaluation of possible improvements to the regulatory program
should keep those distinctions in mind: 3) To the extent our
efforts at streamlining, simplification and improvement result in
lower program costs, the states should benefit in the form of
reduced administrative cost share for operation of the federal
minerals program; 4) To the extent assumption of additional
regulatory responsibilities by the states necessitates federal
funding, that funding should come from the royalty stream from
federal minerals in each state: and 5) Proven, existing state
requlatory programs should be the bases for streamlined and
improved regulatory activities. .

Rased on the discussions held and input received to date,
the Interstate Oil and Gas Compact Commission sees three areas of
opportunity for improvement and streamlining of state and federal
cil and gas regulatory programs. The first is improvement of
coordination and communication between existing state and BLM
regulatory programs. State and BLM regulators should be in
regalar communication with each other to coordinate their
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activities, take advantage of economies of scale and eliminate,
to the extent possible, duplication of effort and requirements on
0il and gas operators in their areas.

The second opportunity is for delegation of inspection and
enforcement functions from the BIM to the states pursuant to
existing statutory authorities. Although the thrust of the
I0GCC’s counter-proposal of April, 1996 was to broaden the
delegation discussion to include permitting, review and approval
of sundry notices, inspection and enforcement, spacing,
unitization and follow-up enforcement activities, some states
believe efficiencies and improvement may be possible through the
narrower delegation of inspection and enforcement activities
initially proposed by the BLM. Accordingly, several states are
preparing delegation proposals pursuant to BLM's request that
T0GCC states make state-specific proposals for delegation under
existing authorities by August 1 of this year in order to bring
closure their original offer of March, 1995.

The IOGCC states remain convinced, however, that the
greatest opportunities for streamlining, simplification and
improvement of regulatory programs lie in consolidation of state
and federal oil and gas regulatory programs in each state. To
make progress in this third area of opportunity, it is likely
that the BLM and the IOGCC states will need the assistance of
Congress. The IOGCC states see several opportunities for
congressional action to simplify implementation of the BLM
regulatory program, and to broaden opportunities for the BLM and
thé states to work together to optimize regulatory programs.

A good example is BLM's program for ensuring production
accountability. Although the Federal 0il and Gas Royalty
Management Act (FOGRMA) contains relatively few specific
directions with regard to ensuring that oil and gas produced are
properly measured and accounted for, the current implementation
program is most likely not the most efficient or effective use of
compliance resources. As Assistant Secretary Bob Armstrong put
it in a letter dated June 5th of this year, “The Bureau of Land
Managements’s oil and gas inspection and enforcement program has
been carefully scrutinized by the Office of the Inspector
General, the General Accounting Office, and the Senate Select
Committee on Indian Affairs. Reccmmendations made by those
organizations have resulted in the evolution of BLM's program
into its current form.” Unfortunately, those outside
organizations have focused on changing the processes the BLM
uses, rather than on the actual results of program
implamentation. The BLM finds itself constrained to insist that
the states perform production accountability activities on
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federal lands in the same manner it does to make a “delegation”
of federal production accountability responsibilities to the
states. The states are unwilling to replicate processes that
they believe to be wasteful and a misdirection of resources, so
“delegation” of production accountability is thwarted.

Congress could clarify and simplify its charge to the BLM with
regard to production accountability, and direct the BLM and the
Minerals Management Service to collaborate in developing a
simpler, more cost-effective program for ensuring production
accountability based on bottom-line results rather than the
techniques BLM uses to achieve its objectives.

Another approach which could resolve this quandary, and
other problems, would be to modify the Secretary of the
Interior’s delegation authority with regard to oil and gas
regulatory programs. The model created by the Surface Mining
Control Reclamation BAct (SMCRA) is instructive. Under SMCRA, the
federal Office of Surface Mining Reclamation and Enforcement
(OSM) does not “delegate” regulatory responsibility to the
states. Instead, the states develop their own programs fcr the
regulation of coal mining as a matter of state law. OSM must
then make a determination that the state regulatory program is no
less effective than the federal program. If it is no less
affective, OSM defers to state regulation of coal, under the
state's own program, from permitting through compliance to
reclamation and follow-up enforcement, if necessary. OSM retains
an oversight role to ensure that the on~the-ground xesuits
mandated by SMCRA are achieved.

While state and federal coal regulatory programs have been
virtually identical in the past, implementation of a new,
results-based oversight program has resulted in allowing for
variability of methodology among state programs to account for
geologic and climatic differences among the states. The bottom-
line objectives of program implementation remain, however,
consistent from state to state. If the Secretary and the
Director of the B8LM had similar authority with regard to oil and
gas regulation, the long-standing debate over the meaning and
scope of the term “delegation” could be mooted. The Secretary
would be free to detarmine whether, for example, application of
the New Mexico state regulatory program to federal production in
New Mexico would result in achievement of the same objectives as
application of the federal program. The “no less effective than”
standard forces an evaluation of the actual results of program
implementation, rather than a line~by-line comparison of program
requirements and the resulting debate about which language is
more or less stringent.
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The IOGCC states are committed to continuing to work more
closely with the BIM to identify opportunities for streamlining
and regulatory program improvement. As well, several IOGCC
states will be making delegation proposals under existing FOGRMA
delegation authorities. The IOGCC believes, however, that the
Bureau of Land Management and the states must have broader
authority to allow application of state regulations to federal
properties if significant cost savings and economies are to be
achieved. The IOGCC also believes that continuing work toward
consolidation of regulatory programs will benefit the regulated
community and provide more efficient and better service to all
our customers.
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TIM N. TIPTON
PRODUCTION MANAGER, ROCKY MOUNTAIN REGION
MARATHON OIL COMPANY

Graduated cum laude from Rose-Hulman Institute of Technology with a B.S. Degree
in Mechanical Engineering.

Employed by Marathon Oil Company, working in several different capacities for the
Company over the past 19 years.
Petroleum/Production/Reservoir Engineer in the Illinois Basin, Bridgeport, Illinois.

Reservoir Engineer - Northern Louisiana properties, Shreveport, Louisiana.

Constructed reservoir models for Gulf of Mexico and North Ser fields from
Marathon's Peiroleum Technelogy Center, Littleion, Colerarde,

District Reservoir Engineer in the Rocky Mountain Region, Cody, Wyoming.
Operations Engineering Manager, Domestic Production, Houston, Texas.

Operations Superintendent, Engineering Manager and Production Manager in the
Mid-Continent Region, Midland, Texas.

November 1996 to Present

Production Manager, Rocky Mountain Region, Cody, Wyoming.
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SUPPLEMENTAL INFORMATION

Production Manager

Rocky Mountain Region
MARATHON OIL COMPANY
1501 Stampede Avenue

Cody, Wyoming 82414

(307) 587-4961 x3042

Qutline of Statement

L

1L

1L

Background

A, Marathon's Rocky Mountain Region currently holds over 900 federal leases in
Wyoming, Colorado and Utah.

B. Marathon's Rocky Mountain Region produces approximately 35,000 barrels of oil per
day and 70 million cubic feet of natural gas per day.

C. Southwestern Wyoming and northwesiern Coloeride has been identified as having ene

of the largest remaining natural gas accumulations in the continental United States, and
niuch of the land available for cil and gas ieasing in this area 15 owned by the United
Staies and managed by the BLM.

Federal Lands Policy and Management Act (enacted by Congress in 1976)

A

D.

Altered the management practices of federal lands, specifically mandated that
management practices be based on the concepts of multiple use and sustained yield,
recognizing the Nation's need for domestic sources of minerals.

Provided for an inventory of public lands to be accomplished within a 15-year period
between 1976 and 1991.

BLM has inventoried lands and made recommendations to Congress for Wyoming,
Colorado, Utah and other states. The recommendations are pending in Congress.

BLM Wildemness Study Areas are currently being managed as wilderness.

FLPMA requires an Act of Congress before the designation can becomes effective.

FLPMA requires public participation in land use decisions.

A.

In August 1996, Marathon filed an Expression of Interest in certain parcels of BLM-
managed land in northwestern Colorado and was notified that some of the parcels were
being withdrawn from the November 1996 sale. The BLM withdrew the parcels
because they were identified by the Colorado Environmental Coalition (CEC) as
having wilderness characteristics.
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Supplemental Information

T. N. Tipton

Marathon Oil Company

Page 2

v,

B.

Marathon and others did not know that, in 1994, the CEC had prevailed upon the
Colorado BLM to manage hundreds of thousands of acres of public lands as
wilderness. There was no public notice or participation about this, and the BLM had
already found the CEC-identified lands to net have wildemess characteristics.

The Colorado BLM proposed a policy to reinventory public lands under its
management for potential Wilderness Areas. The policy was finalized after Marathon
brought legal action against the BLM for entering into this secret agreement with the
CEC.

FLPMA process of public input and resource management planning has been side-
tracked and is being ignored at the insistence of a narrow constituency. BLM
resources are being inappropriately directed to duplicate a process ordered by Congress
and carried out to completion by the BLM for the inventory and designation of
Wildemess Study Areas.

De Facto Withdrawal of Lands for Appropriate Public Use

A. Siate BLM Direcio.s in Ulgh 2na Colorads have boen directed by the DOT to “pay
particular and careful attention” to management of lands identified by environmental
groups as having potential wildemess characteristics.

B. Marathon believes in the efficient use of its resources and the resources of federal
agencies as it relates to their responsibility for management of public {ands

C. In passing FLPMA, Congress declared that the BLM's wilderness inventory process
would not be open-ended. By allowing the CEC and others to reinitiate the process
after it had been finalized, the Secretary's actions are in violation of the law.

Summary

A. Marathon believes Congress is the best arbiter of Congress's intent. The DOI should

not order its employees to "preserve Congress's option” for designation of Wilderness
Areas; no proposal outside the Section 603 FLPMA process has been sent to Congress.

The DOI is managing federal lands to satisfy narrow constituencies and is not carrying
out its mandated policy to manage lands for multiple use, sustained yield, and
production of domestic natural resources.

The DOI is ignoring Congress's mandates in FLPMA. The issues go beyond oil and
gas, affecting all users of public lands,

22
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SUBCOMMITTEE ON ENERGY AND MINERAL RESOURCES
U. S. HOUSE OF REPRESENTATIVES
Field Hearing
June 30, 1997
Casper, Wyoming

STATEMENT OF T. N. TIPTON
Marathon Oil Company
Rocky Mountain Region

Marathon's Rocky Mountain Region covers the entire western part of the United States, and
we are currently active in Wyoming, Colorado, North Dakota, Utah and California. In the Rockies,
Marathon operates 61% of the oil and gas properties in which it has interests. Marathon is the
Lessee of fee, state and federal oil and gas leases and currently holds over 900 federal leases in
Wyoming, Colorado and Utah. Marathon's Rocky Mountain Region operates approximately 35,000
barrels of oil per day and approximatety 70 million cubic feet of natural gas per day. Marathon is
concerned with federal oil and gas leasing and access to public lands in the states of Wyoming,
Colorado and Utah, and that is the subject of this statement.

Southwestern Wyoming and rorthwestern Colorado have been identified as having one of
the largest remaining patury! gas accumulations in the continental United States. The area has
produced a significant amount of gas over the years and recently has enjoyed a renewed interest in
exploration activity by both major integrated and independent oil and gas companies. Through the
use of recent developments in technology, exploration efforts have increased, and additional
potential hydrocarbon accumulations have been identified. Much of the land available for oil and
gas lcasing in this area is owned by the Urited States and managed by the Bureau of Land
Management.

The Federal Oil and Gas Competitive Leasing system that is followed to gain access to public
lands for oil and gas development works well. Regulations require the Director of the Bureau of
Land Management to have quarterly lease sales. Interested parties may file an expression of interest
in particular parcels, which are then put on the lease sale list. In Colorado, parcels available for oil
and gas leasing have been identified as suitable for leasing by the BLM through the Resource
Management Planning (RMP) process, during which lands were identified, public notice and
comment occurred, Environmental Impact Statements were prepared and a final Record Of Decision
was issued. In Wyoming, the Environmental Impact Statement process is initiated in areas which
have been available for oil and gas leasing after it has been determined that the NEPA process must
be initiated.

Congress enacted the Federal Lands Policy and Management Act (FLPMA) in 1976.
FLPMA significantly altered the management practices of federal lands, and Congress specifically
mandated that management be based on the concepts of multiple use and sustained yield and that
management practices recognize the Nation's need for domestic sources of minerals. The
development of energy resources of the United States and protection of the environment, including
wilderness areas, are management policies specifically addressed in FLPMA.
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In Section 603 of FLPMA, Congress provided that inventory of public lands for wilderness
designation should be accomplished within a 15-year period between 1976 and 1991. BLM
inventoried lands and has made recommendations to Congress for Wyoming, Colorado, Utah and
other states. As I understand it, these recommendations are currently pending in Congress and have
been for some time. In the meantime, those lands identified by the BLM as Wilderness Study Areas
are currently being managed as wilderness. FLPMA reguires an Act of Congress before the
designation of wilderness can become effective.

1 want to make it absolutely clear that Marathon has no interest in conducting oil and gas
exploration on public lands that have been legitimately designated Wilderness Study Areas via the
Section 603 process, nor are we proposing that the BLM direct Wilderness Study Areas to be opened
for oil and gas leasing. Marathon and its employees believe in the protection of wilderness areas if
they are appropriately designated as such and have wilderness characteristics. Just as importantly,
Marathon believes in and supports appropriate public participation in land use decisions as required
by FLPMA and the Constitution.

The following is an example of a problem with energy development on public lands. In
August 1996, Marathon filed an Expression of Interest in certain parcels of BLM-managed land in
northwestern Colorado. Marathon was notified that some of ths parcels in which it expressed an
interest were going to be withdrawn from the November 1996 sale, even though the parcels had been
identified by the Little Snake Resource Area RMP as being suitable for oil and gas leasing with
certain surface stipulations. The parcels had been the subject of an EIS and a final ROD was issued
in June 1989. Fortv-four percent (44%; of the lands in the Little Snake Resource area which had
been identified as suitable for oil an gas leasing had surface stipulations ranging from Seasonal,
Performance and No Surface Occupancy. Irrespective of the previous land use planning process and
the protections BLM had imposed for the area, the BLM withdrew the nominated parcels because
they were within an area suggested by the Colorado Environmental Coalition (the CEC) as having
wildemess chaavieristics.

Marathon understands that the BLM administers and manages Public Lands per
Congressional authority and direction. However, in this case, unbeknownst to Marathon and many
others, in 1994 the Colorado Environmental Coalition had prevailed upon the Colorado BLM to
manage hundreds of thousand of acres of additional public lands as wilderness. This management
decision was made without the required public notice or participation, even though the BLM had
previously inventoried all public land in Colorado and had found the CEC-identified lands to not
have wildemness characteristics. Marathon believes that the BLM has inappropriately delegated
management of these public lands to the CEC and has entered into agreements with the CEC to
manage additional lands as Wilderness Areas even though the lands were previously approved for
oil and gas leasing. This was all done without the benefit of public participation or Congressional
action.

Colorado BLM has now adopted a policy to reinventory public lands under its management
for potential Wilderness Areas. This policy was finalized after Marathon brought legal action
against the BLM for entering into the agreement with the CEC. This change in policy follows years
of BLM public lands management under the RMP, and came about in a manner inconsistent with
the Resource Management Planning process, without public notice and an opportunity for public

2
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hearing. As another example of this management practice, and while Marathon has no current
exploration program in Utah, I understand the BLM is dedicating additional resources in Utah for
the reinventory of lands at the insistence of the Southern Utah Wilderness Alliance. I have also seen
a publication by the Sierra Club advocating designation and reinventory of additional lands in the
state of Wyoming as Wildemess Areas.

Marathon is concerned that the FLPMA process of public input and resource management
planning has become side-tracked and is being ignored. Marathon is also concerned that BLM
resources are being inappropriately directed to duplicate a wilderness land inventory process
previously ordered by Congress and carried out to completion by BLM for the inventory and
designation of Wilderness Study Areas. Marathon is concerned that this process is outside the
bounds of FLPMA.

The State Directors in Utah and Colorado have been directed by the Washington office of
the Department of the Interior to "pay particular and careful attention” to management of lands
identified by environmental groups as having potential wilderness characteristics. These actions
represent the de facto withdrawal of lands from appropriate public use, lands which have been
identified in the Resource Management Planning as being appropriate for uses other than wilderness
designaticn. Copies of these directives from the Washington office are attached to this statement.

Marathon believes the most efficient and fair government is that conducted by agencies in
accordance with the law established by Congress. Marathon believes in the efficient use of its
resources and the resources of federal agencies, given their responsibility for management of public
lands. We are disturbed that significant BLM resources that could be directed to the legitimate
management for improvement of public lands are now being directed to reinventory and designation
of additional areas as Wilderness Areas. Not only are these efforts a duplicative waste of prior
efforts, Marathon believes the efforts have been expressly prohibited by an act of Congress. Section
603 of FLPMA was enacted by Congress as the exclusive source of authority for tlie Sccretary to
conduct the wilderniess inventory processes. That authority expired in 1991. Congress imposed that
deadline in FLPMA as a political compromise to avoid the historical experience of RARE II. Under
RARE II the United States Forest Service had locked up lands from multiple use management
indefinitely, all in the name of preserving Congress's options to designate lands as wilderness at
some point in the indeterminate future. In passing FLPMA, Congress declared that the BLM's
wilderness inventory process would not be open-ended. The BLM's actions in Utah and Colorado
of indefinitely denying access to public lands for mineral development while awaiting another
inventory appears to be inconsistent with FLPMA.

We are concerned and dismayed that environmental groups apparently have inappropriate
access to BLM records for identification of lands which they (not the public after the RMP process
completion) believe should not be open to mineral development. For example, in Colorado, the CEC
has been given access to the BLM database to insert its designation of Wilderness Areas on BLM
records, even though these parcels have been identified as appropriate for oil and gas leasing through
the public process. In Utah, the Southern Utah Wilderness Alliance provided the State Director with
a legal memorandum giving the State Director legal advice about the Director's power to inventory,
identify and manage lands as wilderness outside of the Section 603 FLPMA process. Documents
supporting these contentions are attached to this statement.

[9%)
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Marathon's lawsuit against the BLM questioning the legality of the Government's action was
recently dismissed on the narrow ground of standing. Marathon intends to appeal the dismissal as
the merits of the case were not reached. Irrespective of the outcome of any legal challenge,
Marathon believes Congress is the best arbiter of Congress's intent. The Department of the Interior
has ordered its employees to act in such a manner as to "preserve Congress's options" for designation
of Wilderness Areas, yet no proposal outside of the Section 603 FLPMA process has been sent to
Congress.

The Department of the Interior appears to be managing public lands to satisfy environmental
groups at the expense of the general public. In the instances cited in this statement, the Department
is not carrying out its congressionally mandated policy to manage lands for multiple use, sustained
yield, production of domestic mineral resources, and management of public lands appropriately for
alt uses. The Department justifies its position by saying it is protecting Congress’s options to
designate additional wildemess lands, yet it is ignoring the mandates Congress has given the
Department in FLPMA. These issues go beyond oil and gas; they affect all users of public lands,
including grazing, mining and recreational uses.

Thank you for allowing me time to bring this matter o your attention.
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DATE

! October 24, 1994

Matt Millenbach

State Director

Bureau of Land Management

P.0. Box 45155

Salt Lake City, Utah 84145-0155

FRFRELR]

Dear Matt,

Thanks again for coming by the office tc meet with us last
week. We greatly appreciate the opportunity to get to know you
and to establish a good: working relationsh:.p with you. .We value
the open lines of communication we’'ve begun to establish, and
look forward with optimism to your tenure l'gera'in Utah. Welcome.

As you know, large tracts of public lands with outstanding
wilderness values were excluded from the BIM wilderness inventory
in the late 1980s. Nonetheless, we believe that the BLM has the
d1scret10nary authority to manage the excluded lands to protect :
clicse values pending Congressional action on H.R. 1500, the
srtizer’a wilderness propeesal. Caly through nhe eaforcement of
interim protection for these unique, breathtaking lands can we ke
assured that the they will be protected until Congress acts.

Enclosaed is the memo I drafted aarlier this year which
describes the legal authority on which our request for interim
srotection is based. Give me a call lf you have any questions
apout this issue, or would like to discuss this matter further. .
I'd be interested in yout,choughts on thig topic. s

Again, wel Salt Lake Cir.y, .I'm sure you will £find it
a fun, intere Yo place Raxlives:
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United States Deparunent of the Interior

BURLEAL OF EAND MANAGMENT

CO-921A
3120

NOV G igeq

CERTIFIED MAIL

Mr. Norm Mullen

Colorado Environmental Coalition
Western Colorado Office

P.O. Box 2583

Grand Junctior, Colorade 81502

Dear Mr. Mullen:

Thank you for your telefax received in this office today, November 9, 1994, concerning parcels
(CCTS7384, 57394, 57447, 37448, and 57445, These parcels were offered tor competitive oii
and gas leasing as a result of formal presale applications. The applicant has withdrawn the
offers on all but parcel COCS57447. As those four remaining parcels no longer have a presale
offer, they will be withdrawn from the sale. However, as COC57447 maintains a
noncompetitive lease application, it will be offered.

We have discovered an error in the San Juan Resource Area stipulation data base, and though
parcet COCS7394 will be deleted from the sale, the correction is noted and will be expedited
in both the Resource Area and State Office data bases.

In reference to-parcel COC57281, we have confirmed with the U.S. Forest Service that the
parcel configuration is in conflict with Forest boundaries. As a result, COC57281 is also deleted
from the sale. We appreciate your bringing these issues to our attention and will take whatever
measures necessary to correct our records.

It is important to us that we assist you in maintaining copies of the current stipulation data base.
The data base is updated on a regular basis in both the field offices and here in the Colorado
State Office. We are available to provide whatever assistance you find necessary in obtaining
the current data base, either in hard copy or diskette form.

BLM 446
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2

As always, we appreciate your bringing any inconsistencies to our attention. If you have any
questions or need additional information, please feel free to call me or anyone on the attached
list.

Sincerely,

)
(/f,(/_‘ﬁ ! d \_,/LWL—k
Christine S. Turja z//
Land Law Examiner

Qil and Gas Lease Sales Team

cc: Sheep Mountain Alliance

BLM 447
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November 9, 1994

James D, Crisp

Chief, Branch of Minerals Adjudication

Colasady State Office, Bureau of Land Manaagement
2850 Youngficld Suert

Lakewood. Colorado 80215-7076

By facimile to: (303) 239-3799

Drear Mr. Ciisp,

Sheep Mouncain Alliancs protests the sale of parczls COC 57384, 57394,
57447, 57448 and 57449 in the November 10, 1994 lease sale. As you are
2ware we join the Colorado Environmental Coalitioa. Sierra Club. and
wusnervus ucier groups in this protest. These lease parcals 2re within areas that
have been identified and proposed for wilderness designation by 48
organizations in the July 1994 Conservarioniss’ Wilderness Proposal for BLM
Lands in Colorada. 1n addition, rhese sales are adjacenr ro areis designated as
Wildernes Scudy Areas, which the Bureau of Land Managemenc is directed
protect pending congressional acrion.

The environmental impacts of these szles have not been adequately addressed.
The sl sxplortion, and developmenc of these pareals will cause undue
degradzdar to the immediate and =d;icant reeas. Itis certzinte noc within the
public intecest to allow chis cype of acdivicy undil Congress bas had an
opportunity to review the suiability of these areas for wilderness. This
information has been presented in the above-referenced proposal.

We urge you to remove these parcels from the sale. Further, we hereby request
thix you inform us of your desisior. regarding this muster, ind to inforrt us of
any huture decisions regarding these parcels. Thank you for your dime and
accention. We look forward 10 hearing from you.

Sincerely,
Cornttry Bt

Cameron Brooks

Organizer

BLM 448
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3200 -
(UT-933) MAR 2 ¢ 1695

Hcnorable James V. Hansen
House of Representatives
Washington, DC 20518

Dear Mr. Hansen:

Thank you for yeur tetter of March €, 1985, about managemsnt of congressionaily proposad wilderness
areas cutside of Zureau of Land Minagemant {ELM) wilderness study areas (WSAsh. We sppraciate
ne opgonunity to clanty the BLM’ ;i gosition further regarding this impaortant issue.

As you kaow, the Secretary cf the Interior has asked 8LM (¢ “pay careful and carticular atenticn to
sevelopment proposals that zould | mit Caongress’ ability to designate cerain 8LM areas in Utah (H.R.
1570 lands) as wildsmess even theugh thess areas have not formaily been designated 23 WSAs." This
Sesretanial Gwrection is iargely articy 1ated in Assistant Sxzcretary 8ok Aimztrorg’s lener written (0 vau
dauzd Aprl 220 1834, Utah BLA 1112 Desst using i istler a3 @ Dasiy fuy yuidancs o aur emiovees,

Howaver, it is true that there has Jaen some uncartainty among 2 number of Utah 8LM employees
regarding exactly how to apoly this olicy. For this reason, we have requested further infarmaton from
cur Washingten Offica. We have :iought more detailad direction and have suggested that policy on
issues such as this shoutd be nationat in scoge, in order 1o provide management consistency for anv
LM area vihare citizen wildarness croposals or otter types of Cangrassional inwsrest are invoived.
Jowards this end. my statf is partc zating on a natioral BLM task group Qiscussing this issue. We will
send you any guicancs that we receive in the future.

What ars we doing in the mesntima?

We are not managing non-WSA arr-as as wildernass or as WSAs. BLM's Intarim Management Policy
for WSAs does not apply to H.R. 1800 lands. For exampla, in WSAs, actions requiring rehabilitation
are not allowed axcspt wnere grand ‘atherad uses or valid existing rights are invclved. In non-WSA H.R.
1500 areas, such actions may be ind have been agproved anar a carstul case-by-case review.

We are, however, paying carsful ani particular attention, as specifically directed by the Secretary. We
are being caraful in our applicaton of the National Environmental Policy Act INEPA) process used to
review proposed actions within H.3. 1500 lands. This more deliberate approach, which invariably
maeans additional opgartunitias for oublic invoivement, seems wise given the extramely high level of
interest shown by Congress and the public ragarding this issue. Itis important to note that the review
and public collaberation undertaken in thesa instances are consistent with leveis of scrutiny given any
propasal whera controversy, public or Congressional interest, or sensitive rasources are involved,
whether the project is located in M.R. 1800 or anly other public lands managed by the BLM.

|
“ — CENTRAL FILES 1UT &1
READING FILE {UT-

ING FILE (UT-
18/ v (TT-830)
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Specifically wa—~

1. Notify intzrestad publics by poiting natce of the action on our eigctronic bufletin board that an
acton is proposed in an H.R, 1500 irea and that an enviranmental review of the proposal is beginning.

2, ldentify in the ervironmental assessment (EA} or environmental impact statzment (2iS} that the
agtion is proposed in an H.R. 1500 arsa.

3. Consiger reasonabls aiternatives for carrying out the intent of the proposal. including locatens
autside af M.R. 1500 areas and the rc-acton altarnative. As partof our analysis, we address the sffect
the propased action and alternauves might have on Congress’ ability to consider these areas for
wilderness designaton in the futurn. Allernatives are analyzed 10 the same degree as e proposed
acuon,

4, Provide a 30-day public commar.t period on the EA in cases where the manager determines that it
is warranted.

§. Selact an ahernative basad on ‘he infarmatan provided in the EA and in the public record. We
mitigate potential iMpActs to assurd that there is no unnecessary and undue degradation, a standara
we apoly 10 activities on ali public Linds, regardiess of thew sensitvity. N

It is true that in many cases, additicnal scrutiny and public involvement have resulted in extra time to
aracess a proposal. But overall, oursxperience nas shown that resolutions satisfactory to afl concernag
parties generaity have been found. In somae caes, fike e Wayne County iendhi and 3n sxplorsiory

131 wWas igvad Ry appravemg

wall Asar $racneise Tk i the Sszalante Musourse Acra, fesSWUSH
altarnative locations outside H.R. 1500 areas. Where aiternative locations are reither feasible nor

justified, we have approved actions within H.R. 1500 arsas.

Examples of the latwar includa:

s 'ssuance of @ muid-vear permit uthorizing the rurning of the annual Easter Jeen ~«fariin (e Mesb
Diswict.

:  lssuance of approximatsly 25 film permits per year in the Moab District .

2 Davalopment af a water pipelire and other range imorovements for livestock in the San Juan
Resource Area,

2 Placsment of a celiviar phone dish on Biack Ridge in the Dixia Resourcs Araa of the Cadar Cliy
Distict.

o Approval of the Eco-Challenge tndurance race in the Moab District.

In addition to the above axamples, v/e are currendy procassing applications for parmits to drill (APCs}
oil and gas wells, including the Samedan well proposal in the Vernal District.

Oil and gas leasing is 3n area of panicular concern. Since August 1983, we have been exercising our
discretionary autharity not to reoffer automatically all expired of tarminatad oil and gas leases. As ycu
know, leases pariogically coma avaidable and wa conduct quartedy compatitive oil 3nd gas lease sales
as part of rautine business. Although leases in H.R. 1500 areas are not automatically recffereg, shouid
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industry nominate a specific parcet within H.R. 1500, the district manager makes the cail on a case-by-
case basis as to whether cr nat to offer a lease.

We baliave that this approach is appropriate for 3 number of reasons: (1) it makes sense to focus our
leasing workioad on areas where t1e return to the Government is greates:. Many of these reatfered
lease areas in H.R. 1500 areas have marginal oil and gas resource potential. When leases are issued
for such areas. there can be a large w~orkload creared {e.g., processing APDs, waorking through appeals,
etc.] even when there is lictle likelinuod for development: (2} The added tima for processing APDs, etc.,
in conwroversial areas, due to public involvement and appeals, may frustrate the lessaes. Our
experiance has shown that potanua bidders normaily do nct want to incur additional risks inherent witn
taasing in areas embrailed in public controversy; (3} We believe that the demands of tha ail and gas
industry are adequataly being met vvithour automatically reoffering all areas. Qur 1ast gquarterly oil and
Qas lease sale canducted in Februiry, for example, was quite successful. The sale generated aover
$1.5 million in bonus bids and rerms, indicating that we ars meeting the needs of the industry. We
offered 266 parcels, totaling almost 290,000 acres. Of that number, 81 parcels, totaling just under
75.00Q acres, were gcguirsd. Of the remaining 185 parceis that were made available for
noncompetitive filing, an additional 36 wara filed upan. I is important to acknowledge, however, that
even in a successful sale, generall/ lass than one-third of raotferad leasas are acquired during the
compaettive auction portion of the : ale.

| do hope that this infarmation has clarified the BLM's current efforts to carry out the Secretary’s
directions. We beliave qur policie: are consistant with FLPMA and appropriate given the level of
interest and conrmraversy which surrounds wilderness issues in Utah.

Tie enclosed =apy of Azsistant §ecretary Asmerrzng’. April 24, 1985 jetter mcy be usefui n
addressing some of the issues you bring up in your March 6, 1985, inquiry. Piease lat me know if | can
be of further assistance to you regarding this mauer. .

Sincerely,

Js/ MAT MILLENBACH

Mat Millenbach
State Director

Enclosure
Instruction Memorandum UT 94-1:34, dated 7/5/94 (3 pp)

cc: Bob Armstrong, Assistant Secritary
Land & Minerals Management

Mike Dombaeck. Diractor
Bureau of Land Management

MKelsey:tig:3/17/95(3/30/35):aVtrihansen. wsa)
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In Reply Refer To: 47/"7@ 7

1210/3100

C0-930

Mr. Norm Mullen

Western Slope Representative
Colorado Environmental Coalition
P.O. Box 2583

Grand Junction, Colorado 81502

Dear Mr. Mullen:

In 1994, a coalition of environmental organizations developed the Conservationist's Wilderness
Proposal for BLM Lands in Colorado. This proposal included public land acreage outside
Bureau of Land Mariagement (BLM) designated Wilderness Study Areas (WSA). On
numerous occasions vou and other members of the environmental community have expressed
concern about protection of wilderness valuves for these non-WSA lands. Because of these
concerns, 1 stated previously T would establish a statewide policy o gude decisions on
proposed actions and management within these areas.

My staff and I have conducted an extensive review of this issue. We have considered your
proposals, our entire wilderness review process and decisions, current management plans, and
all pertinent laws and policies. We have consulted with our field offices on the specifics of the
conservationists” proposals; with other BLM offices and staff; with the Secretary of the
Interior's staff; and, with you and other groups interested in the wilderness issue. It has taken
time to develop this policy, but I feel the time was well spent in coming to the right decision.

It is our intent to preserve Congress’ options on the BLM WSAs as required by Section 603 of
the Federal Land Policy and Management Act (FLPMA) and BLM's Wilderness Interim
Management Policy and also to preserve wilderness values that may exist on other areas
proposed for wilderness designation by the environmental community. I have established a
policy intended to protect wilderness values where they exist on all BLM administered lands in
Colorado while being fair with other public land interests and honoring valid existing rights.

Congress has not taken any action on wilderness recommendations or proposals in Colorade.
Therefore, 1 have relied upon guidance given the Utah BLM by the Secretary's office in April
of 1994 through a letter to Congressman James Hansen. The Colorado situation is not the
same as Utah, in that no wilderness bill has been introduced in Congress, but the Hansen letter
appears 1o best represent the Secretary’s thinking on the matter.

.2-
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colaorado
environmental
coalition

777 Grant Street, Suite 606
Denver, Calerado 80203-3518 « (303) 837-8701

April 26, 1996

Frank Salwerowicz

Deputy State Director

USDI, Bureau of Land Management
2850 Youngfield St

Lakewood, CO 80215-7076

Re C0O-930, 3100/1210
Dear Mr. Salwerowicz,

Thank you for your letter of April 9, 1996. I want to address just one item. Onpage 1, -
paragraph 3, "We are also in need of improved maps and legal descriptions for the various
proposed wildemess study areas in you document, the Conservationists' Wijderness proposal for :
BIM Lands’

{ am the person who is coing this work on behalf of CEC and the other organizations. When
Dave Porter told me that the "maps have been requested a number of times” it occurred to me
that the process which Edc Finstick and I designed was not generally known. Since Exic is still
out of the country, this lener is to reiterate my understanding of the status of providing BILM
with accurate boundaries.

The general procedure is for me to annotate the boundaries on :24,000 quad topo maps which
BLM will then scan or digitize into your GIS database. Any further legal description, such as
township, range, section, etc. were to be BLM's respoasibilicy. :

1. The highest priority maps were the 12 areas which are not Wilderness Study Areas: Bangs
Canyon, Deep Greek, Granite Creek, Hunter Canyon, Pinyon Ridge, Rio Grande, South Shale
Ridge, Thompson Creek, Unaweep, Vermillion Basin, West Elk Addition, Yampa River. All
except Deep Cresk were given to Eric last spring. I am sorry, [ do not have the exact dase.

Because the proposed BLM/USFS Wild and Scenic boundaries for Deep Creek are somewhat
larger in several areas than the Conservationists' Proposal, we were hoping to get a field team up
there to look again. That was not done last summer. The map will be completed as soon as
possible, given conditions especially on the north side of the canyon. In the meantime, the Wild
and Scenic proposed boundaries are adequate.

2. The second priority are the WSAs where Conservationists’ boundaries differ from BLM's.
There are 29 of these. Because of the number, these need to be ranked as to urgency. Potential
oil and gas activity would be an important factor.

In the case of these areas, ail of which are already in BLM's computer system, BLM was to
provide me with the topo priatouts, which [ would ther annotate and return for scanning or

BLM 568
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digitizing. No work has been done on these, but I‘will proceed when Thave printouts from
BLM. : : . e

3. In the remaining 7 areas, all WSAs, the Conservationists’ boundaries are essentially the same
as BLM, and so they are of lowest priority. There are 3 which may need minor acnotation.

Itis my understanding that Eric will contact me when BLM can schedule computer time for
printouts. In terms of my schedule, I would like to allow approximately ome-half day per -
printout Tt would be best to have 5 or 6 at a time, and if I have enough advance notice; I can turn
them around quickly. . .

Sincerely,

: Dave Pm, Eric Finstick, Norm Mullen

BLM 569
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From: Dave Strunk

To: Kditherb, JRhett

Date: 5/3/96 12:50pm

Subject: Round 3 (of Round 4 of Round § . . .) -Forwarded

Forwarded Mail received from: Dave Strunk

Kermit/Jim, Attached are draft rasponses preparesd by "our side” at Frank's
request in responsz to the latest letter from Norm Mullen to the Sscretary and
the Director. We pretiy much built on our mutual draZt that Jim Rhett, Frank
and Dave Porter wrote a few weeks ago. However, you'll note a change in
direction as a result of Don Glaser's WO meeting with the AsstSec last week -
we had previously said "...will use decisions in the land use plans", Don was
apparently asked to not allow leasing or other uses in the CEC proposed areas
until a "national policy" is prepared (to be released after the electicn).

Also, attached is a draft IM to the Field from the SD indicating this policy
shift {requested by SobA and Frank to take to Don on Monday) - the dilemna is
that Don was told not to issue any policy.??? Anyway, please review these two
drafts to reflect oil & gas concerns but keep in mind we are now constrained
py the direction given to the SD. Also, aay policy should be interpreted as

interim. thanks, Dave

cc: DPorter, EFinstick

BLM 720
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TESTIMONY OF

ROBIN M, SMITH

Madam Chairwoman and members of the subcommitiee, my name is Robin M. Smith.
My family and | are residents of Casper, and for more than 18 years | have worked
throughout Wyoming as a petroleum geologist for Chevron USA Production Company.
For the past two years, | have been the Waltman Area Project Coordinator for
Chevron. The WaltmarvBullfrog Field is adjacent to the Cave Guich Field.

| appreciate the invitation to relate my company’s recent experience in developing this
world class resource. Projects which occur on our nation’s federal lands are extremely
important, not only to Chevron, but to every citizen in Natrona County, the state of
Wyoming, and ultimately, alf American citizens. Investments for natural gas
development on federal lands are important to the country because they provide clean-
buming fuels, they are domestically produced energy sources, they generate
thousands of jobs, they help sustain and improve the economy, and they generate
badly needed revenue for the local, state and federal governments. This revenue on a
local level is fargely used to support the education of our children.

This project, and many others like it, have proven to be compatible with protecting the
environment. Chevron has a long track record of conducting our Wyoming operations in
an environmentally responsible manner that leaves a soft footprint. This is a record that
we are extremely proud of.

This morning, | will share with you Chevron’s experences at Waltman/Bullfrog as
examples of what /s and what is nof working in the Bureau of Land Management's
(BLM) permitting and National Environmental Policy Act compliance processes. Since
we have been producing ol and gas at the Waltman and Bulifrog Units since the
1950's, | feel Chevron is in a unique position to comment on the merits of the varying
degrees of governmental oversight this field has experienced.

The Waltmar/Bullfrog area is bounded by a state highway and a railroad and bisected
by a county road. This area is located on federal, state, and private lands which have
been used extensively in modemn times for grazing sheep and cattle. The
Waltman/Bullfrog Field shares the Wyoming countryside with a large automobile
junkyard, huge power transmission lines, and a pipeline corridor. in short, this is an
area that has seen a lot of use and deveiopment by the public and industry over the
years.

The Waltman Field was discovered by Chevron. The Waltman Unit was approved
effective April 13, 1959. As a result of expensive deeper drilling which revealed pay in
new reservoirs, the Builfrog Unit was approved, and the Waltman Unit merged with it
effective March 20, 1977. In 1894, Barreit Resources Corporation established the Cave
Guich Unit adjacent to the Builfrog Unit.

It is this latest proposed development by Chevron, Barrett and other operators that has
resulted in increased analysis by BLM of the operators’ activities and their potential,
associated impacts. This analysis was initiated in late 1994 with the Barrett Field
Development Environmental Assessment (EA). This EA was completed with a Finding
Of No Significant impacts (FONSY), in which mitigation to offset potential impacts to
nesting raptors was proposed, The Chevron Field Development EA was initiated and
nearly completed when BLM announced in January of 1996 that neither EA was
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considered adequate, and an Environmental Impact Statement (EIS) would be
required. Though it wouid add significantly to the cost of responsibly developing this
resource and increase delays, the operators reluctantly agreed to fund the EIS in order
to attempt to speed the process along.

We are now in the final comment period of the EIS for the Cave Guich - Bullfrog -
Waltman Natural Gas Development Project. BLM’s preferred alternative in the EIS is to
accept the operators’ Proposed Action with some mitigation for potential impacts to
nesting raptors in the project area. This is the same decision made over two years ago
in the first EA.

The operators have funded nearly % of a million dollars of NEPA analyses at
Waltman/Buillfrog/Cave Guich. As of today, approximately 2.5 years have been
expended compiling these studies. The % of a million dollars does not inciude the
salaries or expenses of the numerous oil and gas company employees, BLM
employees, Wyoming State employees, Federal/State/County employees and elected
officials and their staffs, or private citizens that have been involved in the process. If
you include all costs and the delayed production which has resulted in delays of
royalties, ad valorem taxes, property taxes, etc., the figure would easily tripie. Of
course, the associated loss of worker productivity also has a staggering cost. Many
man-years of effort have been expended on the two EAs, the EIS, and the associated
technical reports for the Cave Guich - Bulifrog - Waltman Natural Gas Development
Project.

Overall, BLM and industry are now working well together on this project. But this hasn't
always been the case. When the EIS was initiated, BLM tried to include all “interested
parties” or stakeholders in discussions and work sessions. The BLM, local, state, and
federal elected officials , industry, and conservation groups all sat at the table at
various times and endeavored to understand each other’s viewpoints and concems.
Unfortunately some individuals used what had been learned at those meetings to try to
publicly undermine the entire process. This only served to pit BLM against stakeholders
and the proponents of the action as each entity feit that their trust had been betrayed.
We believe this severely inhibited the process.

In order for the NEPA process to proceed smoothly, there must be a basis of mutual
trust and respect among the members of the parties involved. It is impossible to
proceed in a consensus-building effort if the participant's goals are mutually exclusive.
If one participant has an agenda which they are not willing to honestly reveal and
discuss, and work towards compromise, then the process breaks down.

BLM deserves credit for recognizing that there was a problem and taking the necessary
steps to restore trust and communication between the parties who were willing to work
towards solutions.

The oil and gas industry is held to unprecedented standards on federal lands in states
such as Wyoming. Some important and positive outcomes of the application of these
standards can be cited, but in most cases, they result in an extreme case of over-
reguiation. Industry and the federal government expend huge sums of money in the
pursuit of NEPA compiliance that generally result in little benefit to the environment.
The cost of complying with NEPA, the permitting process, and operating on federal
lands in general, is very high, compared to operations on state and private surface.
These costs are potentially increasing as new fees are proposed and from delays
because of under-staffing of BLM offices. In the case of Waitman/Bullfrog, these costs
and delays are conservatively estimated to amount to more than $3 miilion dollars.
The US oil & gas industry is brutally competitive, highly subject to wide market swings
in product price, and is the most highly taxed industry in the United States. Industry
efforts to remain competitive with imported oil have resuited in the loss of hundreds of
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thousands of jobs over the last decade. Operating on federal lands in the current

scenario does not make very good economic sense, when considered in the context of

this lean, cost-conscious atmosphere. The obvious outcome in light of today’s
competitive environment is for industry to continue investing more and more funds
overseas where profitability is not so significantly impacted by the cost of complying
with non-productive regulations and permitting processes.

Wyoming is a state whose economy depends heavily on revenues from minerals

extraction industries. According to figures recently released by the Petroleum

Association of Wyoming, more than 16,000 people with an annual payroll of over $450

million are directly employed by Wyoming’s petroleum industry. In fiscal year 1996, oil

and gas production in Wyoming contributed $378.1 million in property and severance
taxes, state and federal royalties, and sales and use taxes. These jobs and revenues
are declining significantly from previous years, and cannot be easily replaced. With
nearly 50% of the lands and 2/3 of the mineral estate in Wyoming under the control of
the federal government, declining oil and gas investments on federal lands has serious
implications.

Wyoming's citizens, the people who live and work here, overwhelmingly support the

development of the state's great natural resources. According to public opinion polis

conducted by the Wyoming Heritage Society, 80% of those surveyed believed that oil
and gas development can co-exist with recreational use and wildlife. These sentiments
were bome out in our very positive experiences during the Waltman/Bullfrog project.

Hundreds of citizens attended two BLM-hosted public meetings to overwhelmingly

express their support for the project.

Chevron’s goal for our operations is to prudently explore for and produce oil and gas in

an environmentally responsible manner while maintaining the long-term viability and

sustainability of the lands on which we operate. Chevron has and will continue to
comply with all regulations. My purpose in presenting this testimony is to try to assist in
improving BLM's permitting and NEPA compliance processes. Chevron is optimistic
that the costs and current timeframes for permitting oil and gas operations and
conducting environmental studies can be greatly reduced without compromising the
results. This can be accomplished in large part by implementing ail of the NEPA

streamlining recommendations submitted to the Secretary of the Interior on February 3,

1997 by the Green River Basin Advisory Committee (GRBAC). Those

recommendations include: )

NEPA STREAMLING RECOMMENDATIONS

1. Submission of conceptual project plans with standard operating practices and
preferred mitigation to help resolve issues early, diffuse controversy, reduce
environmental impacts and minimize appeals.

2. Early identification and resolution of critical issues while screening out
unproductive time and paperwork spent on peripheral matters and previously
resolved issues.

3. Improving coordination and communication among project proponents, affected
agencies and stakeholders to reduce adverse comments and time required for
BLM to respond to those comments.

4. Improvements in the format and content of the NEPA document that will
improve its quality while reducing its size.
a. Eliminating duplication in data requirements as well as consolidating and
accessing existing data bases.
b. Reducing delays caused by BLM budget constraints by using eco-
royalty relief as a tool to fill critical data gaps, to monitor mitigation
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effectiveness, and to explore new and creative ways to further reduce
environmental impacts.
ECO ROYALTY RELIEF RECOMMENDATION

1. Producers would be aliowed to take a royaity reduction on production from
specified leases, properties, or units for studies which are the responsibility
of the BLM or other federal land management agency, any monitoring
studies, and any mitigation measures which go above and beyond standard
operating procedures, required stipulations, or standard conditions of
approval for mitigation.

NEPA compliance is a process based on a sound principle: studying the impacts to all
resources on federal lands and revealing them to the public while allowing exploration
for, and production of, oil and gas. But we seem to have lost sight of our goals. Effort
tends to focus on the process, not the outcomes. This is form over substance. It has
become a self-perpetuating exercise in bureaucratic red tape with very little positive
benefit to the environment. Perhaps this is a result of fear realized from the
conservation group's litigation of every decision made approving development on pubiic
lands.

The outcome of the process could be so much more practical if timeframes and costs
could be reduced. Resuits would be enhanced if some percentage of the dollars
needlessly spent on repetitive environmental studies could be diverted to monitoring
projects or mitigation that would create or improve habitat!

Thank you, Madam Chairwoman for the opportunity to share Chevron's views. |
welcome any questions you and the subcommittee may have.
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FIELD HEARING TESTIMONY
PRESENTED BY TERRY BELTON

Madam Chairwoman, Subcommittee members and invited guests, my name
is Terry Belton. | am here today representing the Rocky Mountain Oil and
Gas Association (RMOGA), a trade organization representing both
independent and major oil companies who account for 90 percent of the
exploration and development activities in an eight-state region. | work for
Texaco North America Production, a division of Texaco Exploration and
Production Inc., as head of the Regulatory Section, Denver Region Land
Department, and was one of four industry members of the Green River
Basin Advisory Committee (GRBAC). | appreciate the opportunity to
discuss before the House Resources Committee’s Subcommittee on Energy
and Mineral Resources several issues of importance to the oil and gas
industry in the Rocky Mountain states.

RMOGA is extremely troubled by the growing trend in Department of Interior
(DOI) policies in recent years which threatens future prospects for
exploration and development of oil and gas on public lands. Specifically, 1
will discuss:

o DOIs unwillingness to adopt and implement GRBAC's Eco-Royalty
Relief recommendations

» Development of new comprehensive cost recovery measures in DOI's
minerals program

o De-facto wildemess land withdrawals by BLM

e The lack of consideration given socio-economic factors by Federal
land management agencies when making decisions in accordance
with the National Environmental Policy Act (NEPA) '
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Eco-Royalty Relief

Industry initially opposed establishment of GRBAC due to concemns over
potential additional permitting delays and greater uncertainty associated with
the already lengthy and cumbersome NEPA process. However, when DOI
moved ahead with the initiative, we endeavored to make the best of it. After
much hard work and dedication, GRBAC members developed a consensus-
based innovative solution to reduce conflicts in the Green River Basin and to
ensure reasonabie development of oil and gas while protecting, and in many
cases enhancing, the environment through the use of Eco-Royalty Relief
(ERR).

ERR is a voluntary two-pronged approach which balances oil and gas
development with the need to protect the environment by allowing a “credit”
to be taken against royalty payments in situations where operators pay for
NEPA documentation and related activities, which are BLM'’s responsibility,
and in instances where project mitigation or monitoring go above and
beyond lease and regulatory requirements. The finai GRBAC report
included a Department of Energy financial analysis which indicated
application of ERR would actually help accelerate royaity payments to the
states and counties in the Green River Basin.

Unanimously agreed upon by industry, environmental groups and affected
states and counties, the ERR recommendation proposed a five-year pilot
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project limited to the Green River Basin with an annual cost cap of $4.8
million (roughly 1 percent of the annual federal royalties paid in Wyoming).
Although GRBAC has yet to receive an official response to its Final
Repor/Recommendations, the revenue-positve ERR concept was
essentially “killed” by the Solicitor's office. We are convinced Secretary
Babbitt has the authority to implement ERR but are extremely disappointed
that DOI has failed to adopt ERR or even to assume leadership in finding
ways to implement the recommendation. GRBAC has done its job.
Unfortunately, DO has dropped the ball and a win-win opportunity has so far
been lost.

Cost Recovery

In December 1996, the Solicitor's office issued its M-36987 Opinion which
claims that BLM not only has the authority to recover all costs associated
with minerals document processing, including NEPA documentation, but it is
also legally mandated to do so. We believe this Opinion is politically
motivated by an Administration that is more interested in creating an off-
budget source of funding and constraining mineral development on public
lands than allowing such development to proceed in an environmentally
sound manner. We are concemed the Administration’s intent is to balance
the federal budget and further reduce the deficit by increasing fees for public
land users, such as oil and gas producers. New cost recovery measures
must not be aimed at providing altemative or supplementary funding for
BLM programs.
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We especially take exception to the concept of DOI charging additional fees
for minerals processing without assurances that BLM service will be
commensurate with fees paid. We have no guarantee that customer service
will be enhanced and permits expedited. In the absence of specific
mechanisms in piace to collect fees, we predict the majority of the proposed
fees would not be earmarked for distribution back to specific programs or
geographic areas generating the fees; rather, they would likely go to the
general fund. Cost recovery could lead to unprecedented revenue collection
by the agency. If these additional funds are retained by BLM, the revenue
windfall could lead to further BLM budget cuts by Congress. This, in tumn,
would expand the ever-increasing burden on industry and other public land
users to fund the federal government.

A coalition of industry associations, many of whom are represented here
today, recently submitted a Freedom of Information Act request (Exhibit A)
to the DOI in an effort to determine the extent of this cost recovery effort and
its financial impact on oil and gas operations on public lands. You will note
the FOIA request includes fee schedules for all public land users, analyses
related to setting such fees, a description of how financial benefits of the
domestic oil and gas program to the Federal Treasury and public were
considered in developing a cost recovery program, projected impacts of the
program on the oil and gas industry, along with related briefing papers,
reports and studies.
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On behalf of the oil and gas industry, RMOGA requests the Subcommittee’s
help in determining the financial impacts of the proposed cost recovery
program on industry, the onshore oil and gas program, and the
Congressional budget appropriation process. We believe a General
Accounting Office (GAO) inquiry would be instrumental in conducting an
objective analysis and formulating reasonable recommendations. GAO
could also investigate the revenue generated by the onshore oil and gas
program and compare it with the actual cost of its administration. DOl
records show, industry already pays its own way. According to the Minerais
Management Service (MMS), industry paid approximately $650 million in
1996 in bonuses, rents and royalties to the Federal govemment. It is our
understanding that a significant portion (25 percent) of this revenue is used
to pay for the administration of the oil and gas program before MMS
disperses to the states the net receipts share. It would seem DOI intends to
charge industry twice for the administrative costs of the onshore oil and gas
program.

Finally, there is a limit to what industry is able and willing to pay. Oil and gas
operators, regardless of their size, have finite resources available to them
and will cease to invest in the exploration and development of federal lands
if additional operating costs imposed by the federal government render
projects uneconomical. Further decline in domestic exploration and
development due to a cost recovery program would also have a significant
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socio-economic impact on western states and their citizens who rely on such
activities as a significant component of their economic well being.

De Facto Wilderness Withdrawals

Qil and gas leasing has been thwarted in both Colorado and Utah due to the
Department’s pro-wildemess agenda. DOl has refused to lease certain
muitiple-use lands in both states because they have been nominated for
wilderness designation by preservation groups. RMOGA asserts these
withdrawals are improper because they fail to conform with BLM's
wilderness review process established under the Federal Land Policy and
Management Act (FLPMA) and in accordance with the 1964 Wilderness Act.
Our members did not endorse all of BLM's wilderess recommendations,
particularly those which place areas with significant oil and gas potential off-
limits. Nevertheless, RMOGA accepted BLM's wilderness recommendations
as being based on extensive site-specific data and professional judgment.
BLM's final wilderness recommendations comply with all public land laws
which included extensive public input and scrutiny. The “de facto’
wildemess withdrawals at issue here were made in accordance with secret
agreements between BLM and preservationists.

We strongly object to the Department's decision to ignore the considerable
time, money and manpower expended by all involved parties to manage or
participate in the wilderness review and land management planning
processes. Unless stopped, we fear the same policy will spread to other
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public land states. Neither the states nor industry can afford these delays or
additional, arbitrary land withdrawals. Industry has played by the rules; the
Department and the Administration should do the same.

NEPA Concerns

In the two decades since FLPMA, NFMA (National Forest Management Act)
and NEPA were enacted, it is plainly evident that socio-economic needs and
impacts and values have piayed littte or no role in the Federal
decisionmaking process. When the lack of adequate analysis of socio-
economic impacts and benefits in the NEPA process is raised as an issue to
Federal land managers, industry is often told that NEPA merely requires an
analysis of environmental impacts of decisions. The cursory socio-
economic analysis included in the NEPA documentation is of little value in
making decisions which affect the immediate and future economic
conditions of user groups, states and local communities. The conspicuous
lack of attention to socio-economic benefits stemming from commeodity
development and the adverse economic impacts of severe limitations on
uses due to aesthetic or similar reasons is of tremendous concern to the
western states who are adversely affected because they hold 90 percent of
the federal lands within their borders.

Delays, uncertainty and costs associated with the NEPA process are also
primary industry concemns. While DOl has formally adopted the NEPA
Streamlining recommendation submitted by GRBAC, we are concerned that
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littie has been done outside the Jonah project in Wyoming regarding its
implementation. GRBAC's goal was to improve the quality of documentation
as well as to cut delays and paperwork associated with the NEPA process
by 50 percent. Even though the Committee’s focus was on the Green River
Basin, the elements of NEPA streamlining should be implemented Bureau-
wide. To do so would be in the best interest of DOI, industry, and the public.
The Subcommitiee could ensure and monitor DOI's implementation of the
NEPA Streamlining recommendation by requiring an annual report from
BLM that identifies time, manpower, and cost savings realized by the
agency.

The following RMOGA recommendations are designed to provide for a
balanced policy that encourages environmentally responsible expioration
and development of oil and gas resources on pubiic lands:

Recommendations

s Subcommittee advocacy of GRBAC Eco-royaity Relief
recommendation

¢ Subcommittee advocacy for marginal gas and renewal of the
stripper oil royalty relief

e GAO study of the potential effects of DOI’'s cost recovery
measures on the domestic oil and gas industry

* Review of DOl de facto wilderness policy for managing
nonwilderness lands proposed for wilderness by preservation
groups

* Advocacy of greater consideration of socio-economic impacts in
NEPA documents and the Federal decisionmaking process
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e Annual progress report from BLM detailing implementation of
GRBAC’s NEPA streamlining recommendation

RMOGA appreciates this opportunity to provide you with our views. | will be
glad to answer any questions the Subcommittee may have at this time.
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EXRILIT "aA"

June 9, 1997

Director

Offica of Administrative Services
US Department of Interior

1848 C Street, NW
Washington, DC 20240

Re: FREZDOM OF INFORMATION ACT REQUEST
Sarzining to the Department of Interior's Direction to Maximize Cost
Recovery Efforts Related to Minerais Document Processing or Other
Program Costs

Dear SirfMadam:

it has come to the oil and gas industry’s attention that the Department of interior (DOI) is
initiating a new cost recovery plan for minerals documents processing as indicated in the
Regulatory Agenda published in 62 FR 21860, April 25, as well as the speeches and
announcements made by BLM. Industry is uncertain how extensive this cost recovery
plan is and how it will financially impact il and gas operations on public lands. In order to
better understand DOV’s intent, industry needs information beyond that provided at the
recent Combined State of Coloradc and BLM National Petroleum Exposition and
Workshop. Therefore, pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. Sec.
522, and the Department's regulations, 43 CFR Part 2, the undersigned organizations
hereby request:

1.

A capy of all documents relating to Salicitor's Opinion M-36987 on the recovery of
costs of mineral document processing or other program costs within the
Department or BLM. For purposes of this request, the term “document” also
includes, but is not limited to, any writing, report, letter, manual, note, electronic
data or mail, memorandum, guide, guidance, instruction, text, correspondencs,
communication, computer data, drawings, graphs, c¢harts, photographs.
Documents we are requesting include:

1.1, All corespendence between or among the Asst. Sec. Land & Minerals
Management, the Salicitor's office, BELM, Office of Financial Management,
Inspector General for Audits, and Program Leads, e.g., Durga Rimal and
Barbara Fugate, on the minerals cast recovery effort

1.2. Fee schedules for all users of public lands, including
1.2.1. Cost of analysis required to set fees
1.2.2. Initial program and processing fees
1.2.3. temization of fee increases adopted since fees were originally set
1.2.4. Customer service improvements pianned by BLM

1.3.  User fees for mineral related document processing
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1.13.
1.14.
1.18.
1.16.
1.17.

1.18.
1.20.
1.21.

Past drait proposed rules on cost recovery previously considered

Between 1980-19S6, on an annual basis:

1.5.1. how many Federal appiications for permits to driil, sundry notices,
inspections, and rights-of-way (ROW) were filed and approved

1.5.2. the cost to BLM for processing these actions

1.5.3. the revenue generated by the Federal oil and gas program

Description of how financial benefits of the domestic cil and gas program to

the Federal Treasury and public were considered in developing the cost

recovery program and direction

Exempticn requests and approvais

FLPMA Reasonableness Factors analysis, including:

1.8.1. the cost of determining and assigning defensible recovery fees

1.8.2. a comparison of fees BLM expects to coilect compared to the cost of
collecting the fees

Cost of processing ROWs v. fees charged

. BLM minerals processing cost studies since 1988
. Description of projected effects to the domestic cil and gas industry of the

proposed program

OIG Final Audit Report On Recommendations Relating To BLM

Cost recavery action plans and/or timelines

Memoranda and correspondence related to M-36887 Opinion drafi(s)
Memoranda and correspondence related to the final M-36887 Opinion
Accauntability measures DO! will institute to keep program costs down
Number, type and cost of NEPA documents prepared by DOl on APDs and
ROWs

. Number, type and cost of NEPA documents prepared by 3rd party

contractors, paid for by industry, for DOl on APDs and ROWs
Decision papers since 1988

Briefing papers on a Minerals Cast Recovery Program

All materials, information and documents which address or reiate to:
1.21.1. Paperwork Reduction Act

1.21.2. Regulatory Flexibility Act

1.21.3. appiicable Executive Orders

1.21.4. DOl reinventing government initiatives (REGO 1 and 2)

Should you determine any of the requested information is exempt from disciosure, please
delete such allegedly exempt portions. This consent is intended to facilitate your prompt
response and in no way waives our entittement to complete satisfaction of our FOIA
request. [f we are denied any document or any portion of any requested document,
please precisely identify each document and specify the statutory basis for the denial of
each document or portion withheld along with the names and title of the persons
responsibie for the denial.
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Tne fee category for this FOIA request is 43 CFR Part 2.20 (e). However, we request a
waiver of all fees because, in accordance with 43 CFR Part 2.21(a)(l) and (ii),
resgectively, this request will contribute significantly to public understanding of the
cperations or activities of the Department of Interior and is not primarily in the commerciai
interests of the undersigned associations.

Fiszza direct your respense to the undersigned associations in care of:

Claire M. Moseley

Rocky Mountain Oil & Gas Assaciation
1775 Sherman Street, Suite 2501
Denver, CO 80203

(303) 860-0089, FAX (303) 860-0310

We look forward to your prompt response.

ROCKY MOUNTAIN OIL & GAS ASSOCIATION

INDEPENDENT PETROLEUM ASSOCIATION OF AMERICA
INDEPENDENT PETROLEUM ASSOCIATION OF MOUNTAIN STATES
NEW MEXICO OIL & GAS ASSOCIATION

WESTERN STATES PETROLEUM ASSOCIATION

AMERICAN ASSQCIATION OF PROFESSIONAL LANDMEN
CALIFORNIA INDEPENDENT PETROLEUM ASSOCIATION
AMERICAN PETROLEUM INSTITUTE

INDEPENDENT PETROLEUM ASSOCIATION OF NEW MEXICO
WYOMING INDEPENDENT PETROLEUM ASSOCIATION
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Presented by John W. Martin, President, McMurry Oil Company
Casper, Wyoming 1

IPAMS is a non-profit, non-partisan trade association representing the interests
of independent oil and natural gas producers, royalty owners, industry
consultants, and service/supply companies operating in a thirteen-state Rocky
Mountain area: Wyoming, Colorado, Montana, New Mexico, Utah, Nebraska,
North Dakota, South Dakota, Nevada, Arizona, idaho, Washington, and Oregon.

IPAMS appreciates the opportunity to present testimony at this public hearing.
We find it encouraging that members of the Subcommittee on Energy and
Mineral Resources would trave! this distance to learn more about the public land
issues of concern to our Western communities.

It would be naive to think that in a hearing of this length, it is possible to discuss
all of the complex issues involved in developing oil and gas on public lands. At
best, one can look at past and current events and try to understand the trends.

I._THE BIG PICTURE

In the current atmosphere of less government, budget cuts, and smaller agency
staffs throughout government, more is being demanded of public land managers.
They must balance the needs and pressures of at least three interest groups:
(1) Natural resource industries which wouid like government to perform like an
efficient business of the 90's, maximizing value and customer service; (2)
Recreationists who are looking for more opportunities to enjoy the outdoors; and
(3) Environmentalists who would like to see the public lands left undisturbed, to
flourish in their natural state.

One of the great things about this country is that all of these groups have a right
to their own values; however, it is left to our government officials to balance
these often overlapping interests.

IPAMS is interested in providing some recommendations on how to improve the
system in place that allows each of these diverse interests to simultaneously
" enjoy and thrive on public lands.

Il. THE MULTIPLE USE MANDATE

First, we would remind policy makers that ‘multiple use’ is the law governing
Federal lands and that not all uses pay their own way. Many uses, such as
wilderness, operate in the red. Courts have interpreted multiple use to mean
that each use is required “due consideration.” This “due consideration” is
especially important now that land management agencies have expanded their
missions at the same time that their budgets have been cut, forcing them to
seek new sources of funding. Naturally, they are turning to the users of federal
lands for these additional funds. As budgets are tied to revenues generated by
some users of federal lands, new consideration must be given to profit
generating uses of public land.
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Multiple use decisions by agencies must distinguish between profit-generating
uses and those uses that operate in the red. Agencies must exercise their
responsibility to steward a profit center that annually creates over three
billion dollars in revenues for the federal government. Oil and gas
development on Federal land is the third largest source of revenues to the
federal government. Oil and gas development produces over 81% of the
commercial output that occurs on federal land. Of the $23.9 billion in
commercial output that occurs on federal BLM lands, over $19.4 billion comes
from oil and gas.

Multiple use decisions affect rural communities in the United States. Nearly 1.5
million jobs are created nationwide by our industry and those jobs are especially
critical for rural communities in Wyoming, Western Colorado, Utah, Montana,
and New Mexico. Multiple use impacts the economic health of these States.
Citizens and school children depend upon the tax revenue and federal royalty
revenue which is provided by the efforts of the industry. In Wyoming, the State’s
share of revenues from oil and gas provides over one third of the funding for the
public school system.

Equally important to revenues and employment, multiple use decisions affect
national security. A healthy oil and gas industry is imperative to maintaining
national security without increasing dependency on foreign oil to satisfy our
fundamental energy needs.

More opportunities must be made available to the profit centers of public lands
to fund the ever-increasing, revenue-demanding programs that come on line.
Leases must be issued and development of these leases permitted in order to
fund these programs. This year Acting BLM Director Sylvia Baca requested a
$31.9 million increase over the ‘97 budget, citing projects such as the newly
created Escalante/Grand Staircase National Monument as the basis for
increased need.

Oil and gas development follows a logical process. First you perform
geological analysis; then you need to obtain a lease; then you need access
to the lease for exploration; finally you have to be able to develop the lease
if and when discoveries are made. Even with a lease, access, and the
ability to develop, there is no guarantee of success. Nine out of ten
exploratory welis drilled are dry holes. They produce nothing, but cost an
average of $500,000 to drill here in the Rockies. Oil and gas exploration is
a gamble where all the risk is managed by the private sector; but there are
tremendous potential benefits to citizens of this country in the form of
bonuses, rentals, royalties, and taxes paid to the government, not to
mention the enhanced quality of life that is provided by oil and gas.

1. WITHHOLDING PUBLIC LANDS FROM THE LEASING PROCESS
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There is a saying within the oil and gas industry: "No lease, no grease.” Nothing
has a more profound effect on our industry than restricting and decreasing
access to Federal lands. Qil and gas development is location sensitive; only
those lands under which the resource occurs are worth developing. When those
lands are arbitrarily withdrawn, oil and gas development is precluded and
benefits are lost.

The BLM and Forest Service have, for a variety of reasons, withheld public lands
from the leasing process, and in fact, continue to do so:

+ The Rawlins District recently withheld 29,122 acres in the Shamrock Hills
ACEC (supposedly to be available in the October 1997 sale) and has
withdrawn 200 out of a proposed 1432 acres in the Nine Mile Hill area.

« The Rock Springs District continues to withhold thousands of acres on
Steamboat Mountain.

e The Bridger-Teton National Forest has held applications for ieases and the
associated deposits without processing them for over three years. Can you
imagine a business where you give a $45,000 deposit to a company along
with a signed contract and then you don't hear for them for three years? This
is occurring after a resource management planning effort was conducted on
the forest that took ten years to complete and cost taxpayers more than $4
million. Yet, the Forest Service is still unable to make leasing decisions for
these high potential areas. Imagine the cost and lost opportunity to
taxpayers. This is an ongoing problem and helps to explain why the oil and
gas industry has responded to land management agency surveys as having
the lowest customer satisfaction among users of public lands. If an area has
been identified as available for leasing, but the agency does not offer it for
lease, they are in effect, creating a defacto withdrawal of lands from use,
simply through their inaction.

e The Casper District also proposed to withhold 2799 acres near Hell's Half
Acre (which will now be offered due to operator protests) and has withdrawn
160 acres on Cedar Ridge in perpetuity.

These defacto withdrawals of lands from the leasing process stymie
development and may have a questionable legal basis (reference Mountain
States Legal Foundation v. Hodel, Civ. No. 86-0022-K, D.WY.1986).

RECOMMENDATION

Regional or programmatic NEPA analysis that is incapable of providing a
basis for decision making is a waste of taxpayers money. Programmatic
documents must address the expected impacts of a group of actions or
impacts common to projects in a program. If NEPA analysis is properly
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done during the development stages of the programmatic document,
subsequent lease decisions for a region, site or facility can be made by
referring to previous decisions that were made at the programmatic level.

IV. NEPA’S EFFECT ON ACCESS AND DEVELOPMENT

Once an operator purchases a lease, the challenge has just started. Developing
oil and gas requires access to land for geclogic evaluation, exploration, and
engineering. Oil and gas producers are primarily interested in sub-surface
geologic features. However, these companies work hand in hand with land
managers to protect the surface environment and mitigate potential impacts.
Unfortunately, the overriding trend by Federal land managers is to limit or restrict
access and development. It is comparable to being allowed to buy a car, but not
having the right to drive it. What's the point?

Not only do funding restrictions prohibit agencies from performing necessary
analysis, problems with access and development are due in part to the
increasing level of investigation, mitigation and resulting restrictions imposed by
the NEPA process.

A. Increasing Level of Investigation Required Under NEPA

The National Environmental Policy Act of 1970 (NEPA) requires that
federal agencies consider the environmental effects of, and any
alternatives to, all proposals for major federal actions that may
significantly affect the quality of the human environment. NEPA, in
short, was designed to help government make better decisions. The
assumption is that if potential impacts are documented, alternatives
explored, and mitigation measures implemented, unforeseen impacts
affecting the human environment will be less likely to occur.

Unfortunately, the authors of NEPA ieft the language of the Act very
broad, and in doing so, created a policy that would be shaped in a
fragmented way through various court decisions. Eventually, much of the
original intent of NEPA was ost.

Over the past few years we have seen the range of topics that land
management agencies require to be studied under NEPA analysis, such
as critical habitat, wildlife, and air quality, greatly expand. All topics
considered in previous studies, even those seemingly unique to a
particular project, have become standard fare, with embellishments, in all
subseguent NEPA analysis. The level of investigation conducted on
these subjects has also gotten out of hand.

The Council On Environmental Quality Agrees
“Congress envisioned that federal agencies would use NEPA as a planning tool
to integrate environmental, social, and economic concerns directly into projects
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and programs. However, during the first 25 years of NEPA, application has
focused on decisions related to site-specific construction, development, or
resource extraction projects. NEPA is virtually ignored in formulating specific
policies and often is skirted in developing programs, usually because agencies
believe NEPA cannot be applied within the time available or without a detailed
proposal. Instead, agencies tend to examine project-level environmental effects
in microscopic detail. The reluctance to apply NEPA analysis to programs and
policies reflects the fear that microscopic detail will be expected, even when
such depth of analysis is not possible that early in the proposal stage.” (The
National Environmental Policy Act: A study of its effectiveness after twenty five
years. Executive Office of the President, Council on Environmental Quality.
January 1997.)

Examples of an ineffective use of NEPA analysis can be seen in the following
cases:
e The Jonah EIS in Wyoming which is a streamlined version of NEPA
analysis is projected to cost in excess of $300,000 and may take up to two
years to complete.

e The Price Coalbed Methane Project in Utah is in its final stages of an
EIS that took more than three years and ran $1,000,000 over budget to
gain access to federal lands which had been previously issued to the
company by the BLM.

« Special stipulations that can severely restrict access are provided
for Animal species that are not even threatened or Endangered. By
listing a species as a “sensitive” or “special status species”, protection
from being impacted in some way by human activity is provided as if that
species were “endangered” or “threatened’, regardless of whether the
species fits either qualification.

« Timing and seasonal restrictions are imposed on access in favor of
expanding feeding grounds for even the most common animals like deer
and elk. By doing so the window of development is often severely limited.
In other cases, these restrictions overlap to the degree that there is no
reasonable opportunity for exploration.

RECOMMENDATION

JUDGMENT NEEDS TO BE APPLIED DURING THE SCOPING PHASE
OF ENVIRONMENTAL STUDIES SO THAT A MORE APPROPRIATE
LEVEL OF EVALUATION IS CONDUCTED, NOT SIMPLY EVERYTHING
WHICH HAS BEEN DONE BEFORE. THE DISCRETIONARY
DECISIONS IN EACH PROJECT SHOULD NOT SET THE PRECEDENT
FOR ALL SUBSEQUENT PROJECTS. APPROPRIATE CHANGES
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WILL RESULT IN A TIMELY, LESS COSTLY PROCESS THAT WILL
YIELD BETTER DECISION MAKING DOCUMENTS.

B. Delays and Costs Associated with NEPA Analysis.

NEPA analysis has become open-ended, both in terms of timing and cost.
Agencies are unable to perform NEPA studies because programmatic
funds are allocated elsewhere. This means industry is forced to pick up
the tab for environmental studies if they want to do business on public
lands in a timely manner. What's more, because agencies are no longer
accountable for the cost of environmental studies, industry believes the
agencies often condone very costly and time consuming analytical
procedures or mitigation measures that are significantly out of proportion
to the magnitude of the underlying proposal.

RECOMMENDATIONS

POLICY MAKERS NEED TO DEVELOP POLICY FOR LIMITING THE
EXCESSIVE FINANCIAL BARRIERS RELATING TO EXCESSIVE NEPA
ANALYSIS AND THE RESULTING MITIGATION MEASURES IMPOSED.
A COMPANY BUDGETS ITS DRILLING EFFORTS ON AN ANNUAL
BASIS. NEPA REQUIREMENTS MAY DELAY A WELL BY SEVERAL
YEARS. BY THEN THE COMPANY’S ECONOMIC ANALYSIS OF THE
WELL IS NO LONGER VALID. THERE IS A POINT AT WHICH THE
COST AND LENGTHY DELAYS OF NEPA WILL NO LONGER JUSTIFY
THE POTENTIAL RISK AND BENEFITS ASSOCIATED WITH OIL AND
GAS DEVELOPMENT. AT THAT POINT, THE COUNTRY, STATES,
COUNTIES, SCHOOL DISTRICTS AND THE INDUSTRY BECOME THE
LOSERS.

C. Inconsistent Interpretation of Environmental Laws during NEPA
Analysis.

Another barrier to access and development is the inconsistency in
interpreting environmental laws. If a company gets a different answer or
decision from every agency or field office there is no way to properly plan
and budget for anticipated environmental compliance. Examples of this
problem can be seen in how various agencies interpret The Clean Air Act
and The Endangered Species Act during NEPA analysis.

1. _Air Emission Limitations and the Clean Air Act

One of the most threatening recent policy trends to limit
development is the emissions limitation imposed by the BLM in the
Green River Basin. This policy will certainly limit oil and gas
development on Federal lands. The limitation is particularly
objectionable because it applies only to il and gas development
and agencies disagree over authority and interpretation of the Act.
No other industry is subject to the emissions limitation, yet
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emissions from other industries apply towards the cap imposed on
the oil and gas industry. Even more ironic, natural gas is part of
the solution to air quality, but you have to drill wells to get it to end
users. BLM statements suggest that the intended effect is to
shift development from Federal to private or state land.

RECOMMENDATION

POLICY MAKERS SHOULD INTERVENE TO PREVENT THE
DIVISIVE USE OF UNSOUND SCIENCE TO LIMIT AR
EMISSIONS. THIS IS AN ATTEMPT TO FORCE OIL AND GAS
OFF PUBLIC LAND. A SHIFT FROM PUBLIC TO PRIVATE
LANDS IS NOT ONLY IMPRACTICAL, IT IS UNFEASIBLE. IN
MOST WESTERN STATES, PUBLIC LANDS CAN COMPRISE
UP TO 90 PERCENT OF THE STATES TOTAL LAND. IN
WYOMING, OVER 50 PERCENT OF THE STATE’S TOTAL LAND
1S OWNED BY THE FEDERAL GOVERNMENT.

2. The Endangered Species Act and NEPA analysis.

A BLM office in Vernal Utah uses the term special status species to
compensate for a species that is not listed, while the neighboring
Rock Springs Wyoming District does not.

Development of the Monument Butte oil field in Utah was delayed
pending the possible nesting of a bird which is not listed as an
endangered species. The Endangered Species Act was not
designed to extend the same protection to potential candidate
species as those received by listed species.

In another instance, BLM policy required that industry operations
be moved outside a Yz-mile radius from nesting feruginous hawks.
Feruginous hawks are, again, a candidate threatened and
endangered species. The additional irony is that many feruginous
hawks voluntarily locate their nest within this “%-mile radius and
have done so in numerous recorded cases since the early 1960's.

Recommendation .

DISTINCTIONS MUST BE DRAWN BETWEEN THE CANDIDATE
SPECIES AND THOSE SPECIES LISTED AS THREATENED OR
ENDANGERED. THERE IS A CLEAR NEED FOR REGULATORY
CONSISTENCY AND CERTAINTY WITHIN THE SAME
DEPARTMENT AND BETWEEN DEPARTMENTS OF
GOVERNMENT.
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An example of real progress can be found in the form of a
government publication called the Red Book. The Red Book was
a collaborative effort between EPA, The National Forest Service,
the BLM, Fish and Wildiife and the Army Corps of Engineers to
deal with wetlands issues. The same idea could be required
across the span of environmental laws to bring some
consistency and certainty to environmental decision making.

E. Economic Impacts Analysis under NEPA

While NEPA requires that consideration be given to economic impacts,
the level of economic analysis in the majority of present-day oil and gas
field development NEPA documents is not as detailed as necessary. The
economic impact should clearly assess not only the benefits if the project
goes ahead as proposed, but also the impacts of partial denial or the
imposition of restrictive development measures.

In Wyoming, oil and gas activity on Federal lands generated over $140
million in revenue in 95', half of which went to the Federal Government
and the remainder went to the state. Of the 1,882 parcels offered for
lease here in Wyoming in ‘96, 971 were leased resulting in bonus bids
amounting to over $8.6 million in revenues to the Federal Treasury and
State of Wyoming. These bonus bid revenues are paid over and above
the lease price in a competitive bid process. And for the sake of
perspective, Wyoming is ranked seventh in the country for crude oil
production and sixth nationally for natural gas production.

RECOMMENDATION

Our final recommendation is to encourage policy makers to require
agencies to be accountable for multiple use decisions and their
associated economic impacts. No other multiple use of public lands can
boast a four-to-one ratio of return on investment to the government (For
every $1 it spends to manage the oil and gas program, government gets
$4 in return). Wouldn't you like having all of your investment decisions
reap a 400 percent return?

IPAMS strongly supports the higher level of economic analysis being
performed for the most recent NEPA documents. However, agencies
must go further in their analysis of Socio-economic impacts and consider
the positive impacts of oil and gas development. AGENCIES MUST BE
ACCOUNTABLE FOR THE REAL MONETARY EFFECTS OF BOTH
THEIR ACTION AND INACTION.

V. CONCLUSION
In closing, we would like to again thank you for listening to our comments and
recommendations for improvements. Hopefully you will leave today with a new
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appreciation for the contributions of this industry. There are some frightening
trends emerging, but the timing is right for making changes that will reverse
these trends. Our industry is willing to participate in the process of bringing
common sense back into environmental decision making and NEPA analysis.
We are confident that policy makers will actively seek solutions to ensure the
future of this vital industry.

America is a great country and we are blessed to have an immense amount of
public lands and all the opportunity associated with them. It is no coincidence
that we call these lands the great outdoors; they provide a great number of
overlapping uses for this country. If we are allowed the opportunity to acquire
| , gain access to them, and develop leases, the industry is committed to
being an integral partner on Federal lands, sharing both the responsibility and
the opportunity with other users of public lands. Contrary to what some groups
may say, we are not the problem, we are part of the solution. Thank you for your
time and interest.
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Robert Hoskins
Board of Directors

The Green River Basin Advisory Committee (GRBAC) and Cumulative
Impacts Analysis/Mitigation for Wildlife Conservation

My name is Robert Hoskins. I serve on the Board of Directors for the non-
profit Wyoming Wildlife Federation. Our members are 4000 hunters,
anglers, and wildlife enthusiasts who share an unwavering commitment to
wildlife and the protection of public lands in our state to benefit all
citizens.1

As you know, our Executive Director Dan Chu served on the GRBAC.
Today, I will discuss what we expect from the GRBAC's recommendations
to the Secretary of the Interior. In particular, { wish to address our one
expectation that GRBAC failed to meet-—-assessing and mitigating the
cumulative impacts of industrial development on wildlife and wildlife
habitat in the Green River Basin.

What the GRBAC faced was the unprecedented intensity and scope of
natural gas development proposed for the Green River Basin over the next
20 years. The GRBAC's charge was to reach consensus on managing "two
world class resources"--the Basin's massive natural gas reserves and its
incomparable wildlife resource.

The GRBAC held its first meeting in March 1996 under a cloud of
misinformation spread by industry groups, not to mention Wyoming state
officials.2 Nevertheless, GRBAC members developed recommendations

1 Most of our members live and work in Wyoming, and they take a very special interest in the
management of their local public lands.

2 The GRBAC Final Report, at 84, notes that at GRBAC's first public hearing, "nearly 1000 people
attended the 3-hour public comment period (extended from 1 hour originally scheduled) ... Qilfield
workers, industry representatives, and other observers blamed excessive environmental regulations and
environmental groups for slowing gas development in the greater Green River Basin area. Several
speakers criticized the Interior for forming the GRBAC as being redundant, and potentially slowing
down the process for approval of new natural gas drilling projects. Many oilfield workers expressed
frustration from permitting delays that are causing hardships for employees and their families.”

Such speakers offered no proof for their claims—the oil & gas industry merely used its
employees during the 3-hour session to blame envirc talists and envirc 1 laws for all
industry problems. Problems such as unstable markets from natural gas deregulation, glutted markets
and low prices due to competition from Canadian natural gas, inadequate transportation infrastructure,
geological uncertainty in the gas fields, etc., mattered little. Environmentalists were to blame for
everything.
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for the more efficient management of natural gas development: NEPA
streamlining, updated road standards, eco-royalty relief, transportation
planning, and partnership opportunities.

Unfortunately, the GRBAC dropped the ball on protecting the Green River
Basin's incomparable wildlife resource. It failed to address the Federation's
primary concern—the identification, analysis, and mitigation of the
cumulative impacts of industrial development on wildlife. Given our
willingness to reach consensus, particularly on the controversial "eco-
royalty relief," we are deeply disappointed with the GRBAC's failure to
develop recommendations for dealing with the undeniable threat of
cumulative impacts. Therefore, we consider the work of the GRBAC
unfinished and we intend to vigorously press the issue until it is resolved
to our satisfaction.

What are cumulative impacts? Simply, they are the disruptions,
displacements, degradation, and destruction of natural resources by
unsustainable human economic activities that occur over a very long
period of time.

The historical and scientific record of the cumulative impact of man's
economic activities on the environment is unassailable.3 Developing case
law and legal scholarship on NEPA and watershed protection--and the

Wyoming State Representative Gordon Parks, R-Evanston, added fuel to the anti-
environmentalist rhetoric by comparing environmentalists to prostitutes, saying " power without
responsibility has been the perogative of harlots throughout the ages, and it's the goal of
environmentalists." Katherine Collins, "Development advocates assail environmentalists,” Casper Star-
Tribune, 28 April 1995 at B1. Parks made these remarks at an anti-environmentalist rally held the night
before the Wyoming Conservation Congress, which addressed the problems natural gas development
posed, opened in Rock Springs. Parks' rhetorical excesses helped cause his defeat in the 1996 elections
by Evanston Democrat Ken DeCaria.

3 The depletion of big-game herds in the East and Mid-west; the near extinction of the bison from the
coming of the rail and agricultural industries to the West; the Dust Bowl of the 1930s; the pollution of
Boston Harbor, Chesapeake Bay, the Great Lakes, and the Mississippi River system; the current
unsustainable depletion of the Great Plains aquifers; the increasing salinization of the Colorado River
basin; the severe decline of salmon runs in the d d-up Columbia River sy ; this year's
devastating floods in the Missouri, Mississippi, and Ohio River systems; and a whole host of
environmental disasters around the world dating back to Mesopotamia that would take pages to list;--all
resulted from man's failure to recognize, consider, and mitigate the long-term impact of his

jon of the envi t
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Green River Basin is clearly a major watershed—indicate that cumulative
impacts analysis is necessary, especially when development on federal land
triggers substantive legislation like the Clean Water Act, the Clean Air Act,
the Endangered Species Act, or the Migratory Bird Treaty Act.4

Historically, no industry has remained unscathed from scientific findings
that its activities produce harmful long-term impacts on the environment.
That's what environmental laws are about.5

Nevertheless, industry refuses to acknowledge the cumulative impacts of
its activities, claiming that we do not have adequate scientific information
that demonstrates those impacts, nor the technology to mitigate them even
if we did. From our standpoint, this claim makes as much sense as would
a claim that deferred equipment maintenance has no cumulative impact on
industry operations and earnings.

The oil & gas industry cannot deny the facts. Over the last decade and a
half, the scientific disciplines of conservation biology and restoration
ecology have produced much research into the long-term harmful impact
of human economic activities. Activities that fragment and degrade
wildlife habitat, or create opportunities for exotic species to invade
disturbed land, have severe long-term impacts. This research has been
widely published.6

Industry's primary objection to cumulative impacts analysis and mitigation
is the cost and the requirement that development, and thus profits, be
spread out over a long period of time. We don't believe those complaints
are good enough for the Green River Basin's incomparable wildlife

4 Gee Coggins et al. 1993, Federal Public Land and Resources Law, 3d Ed., Westbury NY: The Foundation
Press, Inc., at 415-421 and Glicksman and Coggins, 1995, Modern Public Land Law, St. Paul MN: West
Publishing Co., at 125-127 and 195.

5 Let's not forget that the chemical industry vilified Rachel Carson's findings in Silent Spring that
pesticides such as DDT had significant cumulative impact on watersheds and wetlands, that the coal
industry refused to acknowledge the tremendous watershed damage mining did in the Appalachian
Mountains until the passage of the Surface Mining and Control Reclamation Act, and that until recently,
the tobacco industry—in which I grew up--denied that smoking had cumulative impacts on human
health.

6 See, for example, the peer-reviewed scientific journals Conservation Biology and Restoration Ecology.
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resource. For the privilege of using publicly owned resources for profit, we
expect industry to accept full responsibility for its actions and pay for its
impacts on the Green River Basin. Nevertheless, in the spirit of
compromise we tried to meet industry's concerns over cost by supporting
eco-royalty relief. If eco-royalty relief comes about, we fully expect
cumulative impact analysis to be funded.”

We believe it would be easier for industry to embark on cumulative
impacts analysis and mitigation if it would integrate with its operations an
innovative, science-based management scheme called adaptive management.
Such an approach would treat all operations as scientific experiments; that
is, operations would be designed to produce scientific information on
cumulative impacts as a necessary operational output.

In closing, I wish to make clear our expectations. We are committed to the
GRBAC's recommendations. Nevertheless, in return, we expect the federal
government and the oil & gas industry to acknowledge their unqualified
responsibilities to identify, analyze, and mitigate cumulative impacts on
wildlife, wildlife habitat, and other public lands values. We believe that IF
development is prudent and carefully managed over the long term, such
impacts can be mitigated IF properly funded.

Thank you for this opportunity to present our views.

7 The intent of eco-royalty relief is to "identify environmental costs incurred by industry to complete
NEPA analyses, enhance the management of oil and gas development, and help mitigate impacts on
wildlife and other resources that could be recovered through eco-royalty relief.” GRBAC Final Report at
7. The Interior Department Solicitor's opinion is that section 39 of the Mineral Leasing Act (MLA)
would prohibits eco-royalty relief. GRBAC Final Report, Appendix B. It appears that Congress will
have to change the Mineral Leasing Act to allow eco-royalty relief.
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CUMULATIVE IMPACT ASSESSMENT (CIA) OF OIL'AND
GAS DEVELOPMENT AND WILDLIFE RESOURCES ' :

Full and adequate disclosure of impacts and effects of development is required in all NEPA..
documents. 40 CFR 1508.8 stipulates that effects and impacts, as used in these regulations,
are synonymous. Effects include ecological (such as the effects on natural resources and on
the components, structures, and functioning of affected ecosystems), aesthetic, historic, .
cultural, economic or health, whether direct, indirect, or cumulative.

Cumulative impacts are the sum of direct and indirect impacts within a given area of concern.
The Federal Council on Environmental Quality (CEQ). in regulation 40 CFR 1508.7&8, .
defines cumulative impact as “the impact on the environmeunt which results from the incre-.
mental impact of the action when added to other past, present and reasonably foreseeable .
future actions regardless of what agency or person undertakes such other actions. Cumula-
tive impacts can result from individually minor but collectively significant actions taking -
place over a period of time.” e
To determine the true impacts of development, an adequate cumulative impacts assessment
must be conducted. Only after such an assessment is conducted can an agency have the
ability to manage public lands for balanced multiple use through cumulative impacts man-
agement. The purpose of a cumulative impacts assessment is to try to determine the overall
impacts of a variety of activities on a given area of analysis. Ideally, areas of analysis should
be biological and geographical in nature, for example a watershed or given habitat type. Ifa
proposed project is placed in an area that already has other developments and activities the .
impacts of the proposed project must be assessed in conjunction with all other activities that
impact the analysis area. For instance, to truly assess the impact of development onan . ..~
antelope herd, the area comprising summer, winter, and transitional range should be assessed
and all development activities inventoried with regards to their overall or cumulative effects
on the herd.

Ultimately, the CIA process is directed toward ensuring the orderly development of oil and
gas in a manner which ensures compatibility with the other resource users in a mulitiple-use
setting. The adequate assessment of cumulative impacts resulting from oil and gas develop-
ment in Wyoming has become the central issue that is addressed in appeals to the Interior
Board of Land Appeals.

In 1990, the Bureau of Land Management (BLM) and the Wyoming Game and Fish Depart-
ment (WGFD) drafted a Memorandum of Understanding (MOU) regarding oil and gas
coordination procedures. This served as an impetus for a multidisciplinary team to conduct a
pre-leasing Technical Procedures Review (TPR) in December, 1990, and a post-leasing TPR
in August, 1993. This multi-disciplinary team consisted of representatives for BLM, WGFD,
Petroleum Association of Wyoming (PAW), National Wildlife Federation (NWF), and the
U.S. Fish and Wildlife Service. The post-leasing TPR states:

1) some personnel felt that often there was not enough baseline data regarding wildlife and
other natural resources o do an adeguate impacts analysis in NEPA documents and,

65
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’ other natural resources to do an adequate impacts analysis in NEPA documents and,
* 2) some, BIM and WGFD per.wnnel belxeved that cumulative impacts were not bemg ad-
equately ‘addressed.

To address these findings, the multi-disciplinary team recommended that BLM setupa
comm:ttee ' composed of BLM, WGFD, conservation, and industry representatives to address
data madequacy and cumulative impact concerns. This committee was formed in March,*
1995, and named the Cumulative Impacts Task Force (CITF). The CITF's basic mission was
to “examine and develop, if necessary, an approach to better address the cumulative impact’
of energy development on public land wildlife resources in Wyoming.”. To date, a series of
consensus driven meetings have occurred which resulted in a draft document entitled “The °
Wildlife Chapter Planning Aids” designed as a supplement to be used in conjunction with the
Council of Environmental Quality handbook, Cumulative Effects Analysis - Handbook for
NEPA Practitioners.

The Wildlife Chapter document is not intended to be prescriptive nor is it a new set of regula-
tions. Rather, its purpose is to serve as a reference guide to aid NEPA document preparers in
conducting adequate cumulative impact analyses. The document sets out a process to ini-
tially determine whether cumulative impacts exist, and if so, how best to assess any such
cumulative 1mpacts Even though a document was produced, various GRBAC members
expressed concerns about how it might be interpreted or used. For this reason, the GRBAC
could not reach consensus to endorse the document. The GRBAC encourages the BLM to
cir¢ulate the document to NEPA practitioners for their feedback on its feasibility and utility
as'a planning aid. There are pomons of the document that are consistent with GRBAC
recornmendations on NEPA stréamlining and eco-royalty relief.

These include:
" NEPA Streamlining

Acknowledgment of the importance of conducting early informal discussions
among all interested parties prior to formal NEPA scoping as well as throughout
the entire NEPA evaluation
Impact analysis should be based on ‘séientific and realistic impact assessment, not
‘speculation
*BLM shiould clafify dnd finalize procedures for conducting curhulative impact
“4ssessments. These procedures should be applied consistently in‘all NEPA analy-
sis

Eco-Royalty Relief

“Avoidance of duplication of efforts and wasteful spending as database of knowl-
edge, techmques, study results and information is improved and ava:lable for the
“oil and gas industry and other resource uisers ¥
Fostering continued communication among BLM multiple use stakeholdets
Providing the opportunity for the use of monitoring and mitigation techniques to

_allow an EIS requirement to be downgraded to an EA, saving time and money,

~ and reducing impacts
Directing more money to efforts “on the ground” vs. towards transaction and legal
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. Encoin'aging producers to take steps beyond what is reqmred to prevent the listing
of T&E species ’ L

The GRBAC supports and encourages the cooperative efforts of the CITF and any other
processes that involve all affected interests. The GRBAC encourages public participation in
the BLMs efforts to better assess cumulative impacts. An adequate cumulative impacts
assessment can serve to alleviate conflicts within the Green River Basin regarding oil and gas
development and wildlife resources. '
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